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The “Common Constitutional Traditions”
and the Integration of the EU

Francesco BelviSi

SOMMARIO: 1. The EU as a Multicultural Societ 2.Social Integration as a Matter of In-
clusion — 3.Integration through Constitution and Law 4.Common Constitutional Tradi-
tions

A spectre is haunting Europe: Anti-Europeanism. fidsounding ‘no’ from the French

and Dutch referendums on the European constitisi@iready negatively weighing on

current debate and — what is decidedly worse -onbt on action to further European
political integration, but also on the type of igration the constitution may bring. Re-
cent developments demand that we drastically caolpoevious optimism concerning

the thrust in an increasing European integratiomagined as a new political entity ca-
pable of taking its place on the international stdg addition, the extremely unfavour-
able political climate has been worsened by thieraiof the Heads of State and Gov-
ernment Summit in Brussels on June 17 and 18, 20@&ed by a crisis that seems to
have rocked the very foundations of the EU.

However, despite the fact that at the politicakle¥turopean integration has — to say
the least — suffered a serious blow, the questioBunope’s legal integration remains
firmly on the agenda even within the minimalisttairite version of the EU that seems
to prevail. And this for two reasons: Firstly, tB& is functional to the security de-
mands expressed by the single market; secondlyasiaddirect consequence, European
legal integration remains pertinent on accountlpfthe huge body of European norms
and regulations that already exist; 2) the litigatthey trigger; and 3) the issues their
application generates in terms of concrete cas#@seimember States. Indeed on the le-
gal level, European integration is implicitly sanoed by Article 6.2 of the EU Treaty:
“The Union shall respect fundamental rights, as.eythesult from the constitutional
traditions common to the Member States, as gerpgmatiples of Community law”.
These terms are reiterated in the Preamble, dittiecCharter of Fundamental Rights of
the EU, and in arts.- 1-9.3 and 11-112.4 of the diyeestablishing a Constitution for
Europe of December 16, 2004.

Given the current political context marked by trse rof (economic) national indi-
vidualisms, it would appear highly unlikely thag# integration will come from any
(political) project to develop a real European\(ate) law systefn Any integration that

o Paper presented at tR@st European Socio-Legal Conference on “Europeaay®/of Law” (Ofati, International
Institute for the Sociology of Law, 06-08 July, Z)0My thanks go to the translator Stephanie Johresal to Ste-
fano Bertea, Marco Gestri, Ivana Palandri, Carol ldady Post for their reviews and comments. Any akiss are to
be attributed entirely to the author. The resedmhbeen made possible through funds of the ItMiaistry of Uni-

versity and Research (Cofin Prin 2004).

1 Enthusiasts see Habermas 2000; following the hegetsponses of the French and Dutch referendeever, see
Habermas 2005. For an example of optimism amori@grtauthors, see Palombella 2004, 2005a, 2005kgtae-
ment with Joseph Weiler, Palombella holds that eopean constitution already exists regardless wfratification

of the constitutional Treaty.

2 See the debate on the so-called “common core” ss&u and Mattei 2000, 2003; Van Hoecke and Og0.200
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may be achieved will probably — and perhaps exahlgi— be delivered by the work
and collaboration of the national and Europeantsp@and — in this last instance — by
the European Court of Justice (ECJ). From thisdgaimt, the scholarly debate on
European integration would be best served by qerasing the discussion on the Euro-
pean Constitutional Treaty and returning to focuastlee Charter of Fundamental Hu-
man Rights. And so, on several counts this sitnatils to mind the famous affirma-
tion of Justus H. von Kirchmann (1938) that “thmerds corrected by the lawmaker
are enough to make numerous library sections wes#il

The Nice Charter of Fundamental Rights seems damktio be the subject of re-
newed attention. Although technically a documerthaiit normative value, it is how-
ever of enormous symbolic value, potentially a @uceference point for the judge-
ments of the courts, in particular, the ECJ. Int,fad. 6.2 of the TEU has recognised the
notion of “common constitutional traditions” (CCTsnd in this way it legitimates the
Court both as creator of the notion and as an etawmaker. Thus the Charter may be
correctly considered the “source of cognition” bétnormative content of the CCTs
(Pastore 2003, 202). As a consequence, it is tiertiment interpreting” the “sources
of inspiration” that sustain the Court in its fulect of “giving a concrete content to the
general principles that constitute the direct ndiveasource of the EU’s fundamental
rights” (Pastore 2003, 201).

1. The EU as a Multicultural Society

Before considering the question of the role that@CTs might play in the (legal) inte-
gration of the EU, | have to clarify briefly thenki of society we are referring to when
we think of European society. This will also prowid theoretical framework for the
concept of the integration that is appropriatehie society.

European society may be considered a multicultarapluralist society (Belvisi
2004a, 20048) The term “multicultural society” indicates a setgi in which diversity
obtains, a society whose population is culturalbf homogeneous buyiluralist. Al-
though this type of society is conflictual in natuit can nonetheless still be defined as
peaceful to the extent that political, social amdtuzal conflicts are managed through
the channels provided for by democratic politicetitutions and by the legal system of
each country. One of the conditions that make $pehceful conflictual co-existence”
possible is the mutual respect shown by membersooiety towards each other and
their diverse culturés

Therefore talking about a “multicultural society’eans taking culture seriously, ac-
knowledging its importance and profound significarenot only for us, but for every
member of human kind — as man’s very human naseting him apart from other
animals (Gehlen 1990, 64-65).

If the question of integration is to be broachedmappropriate sociological man-
ner, defining European society as multiculturalplies taking seriously the “fact of

®In doing so | make no claim of originality. Thefid@ion of society as pluralist is in fact implicin the official
documents. See Charter of Fundamental Rights of thePEeamble, cl. 3, and arts. 21.1 and 22; Trestigbdishing
a Constitution for Europe, Preamble, cl. 3 and 4| especially art. 1.2: “The Union is founded on he trights of
persons belonging to minorities... in a society irichtpluralism, non-discrimination, tolerance... préva

4 Naturally, culture does not exhaust all the strtadtfeatures of a multicultural society, not ewenhe light of the
immigration phenomenon: see Belvisi 2000b, 139-141.
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pluralism”, i.e., pluralism of values, norms and/ian a word, cultural pluralism. Mul-
ticultural society is a society of differences. Agesult, in the argument that follows,
not only is pluralism sociologically relevant, stalso a principle of normative relevance
for political theory. In fact, today we may defias “liberal,” a society underpinned by a
democratic, constitutional political system thateriakes to guarantee pluralfsand
keep the conflicts that inevitably arise in a stc@ this kind within the boundaries of
the legal system. In this sense we may say thatctiti@ral notion of “pluralism”
equates the sociological one of “social compleki§onsequently, any theory dealing
with the integration of a multicultural society mukescribe social unity as preserving
the fact of pluralism, in other words, does not makcourse in the last instance to any
value oriented device (like, e.g., the Rawlsian€itapping consensus,” or the Haber-
masian “constitutional patriotisr)” which is deemed able by itself to produce basic
socio-cultural homogeneity. Rather — and this & ttieoretical challenge — integration
should keep society “united in its diversity.”

2. Social Integration as a Matter of Inclusion

Given this premise, it is appropriate to ask howsheuld understand integration in Eu-
ropes’ pluralist society. From an empirically foeal theoretical perspective no single
value system today can claim to enjoy the unchgéldnconsensus needed to achieve
successful social cohesion.

Today we are no longer convinced by the organictfanalist type of social inte-
gration proposed by sociologists like Emile Durkhedr Talcott Parsons, nor by the
neo-idealist legal theory of Rudolf Smend. Theiesng a form of thick integration de-
signed to create a strongly homogeneous societyerced by shared value assump-
tiond fuelling a collective consciousness which in tums the basis of social solidarity
(Durkheim), or the interiorising of culture transfeed into a latent social structure
(Parsons) or again, the State-community that wasxastential experience (Smend).
Within this theoretical context, “integration” iarttamount to “social order” and hence
to the idea of a society where conflict is a patgadal phenomenon, the antithesis of
social aggregation.

Despite this, new attempts are continuously beirglento reduce society’s com-
plexity by introducing solutions based on eithesiragle principle or closely linked sets
of efficient causes: such as, rights, or “congbil patriotism” (Habermas) to consoli-
date democracy, the community to recompose a divideiety. Surprisingly this type
of solution enjoys quite some success among thalsmholars.

It is clear that the problems facing a pluralistl anulticultural society — which by
definition is a conflicting society — require a ydlifferent approach to integration, one

® On pluralism as a liberal principle, see Zane@®£, and Zanetti 2003, ch.5. In this context itlisar that the
Schmittian political paradigm of friend/ enemy doex fit.

® The intellectual mechanism triggered by pluralisnthat whereby only a certain amount of diversityolerated:
that which does not clash with our own conceptifsriine example is Bockenforde (1997, 50), who ackiedlges
“cultural multiplicity” that however has a “commamultural and spiritual fundament [gemeinsame ggilstilturelle
Grundlage] in the Christian religion, Rationalismitg Enlightenment and unspecified “forms of cidtmety”.

! Treaty establishing a Constitution for Europe, Prigla, cl. 5; see also art. 1-1.3: “The motto of theion shall be:
United in diversity”; and finally Charter of Fundantel Rights of the EU, Preamble, cl. 3, and art. 22.

8 A similar axiological conception is argued alsddymm (1995, 297) to deny the possibility of a@&hean constitution.
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that eschews the model which proposes universaNstiues since these demand ho-
mogenisation and assimilation. In general termspraplex society can only hold to-
gether if it retains its multiplicity.

Furthermore, although fundamental rights are comyneeen as a key means to in-
tegration, they are cast into question by the weryersal claims they make. As funda-
mental rights guarantee equality before the lawltothey can retain their integration
potential only if they consistently uphold and tegate the right to differencé,and es-
pecially the rights of minority groug$.n this case we shall have a universalism that
generates particularistic claims of recognitibAll this has direct consequences for the
guestion of integration, i.e., social unity.

With regard to a modern legal system, social uc@tignot be achieved by channel-
ling the rules of behaviour towards conformity wahseries of supposedly generally
consented values, but rather by including as lagalich wider range of behaviours that
may even be deemed “unorthodox” or incompatibléweitir “customary” institutional
practices? Due to the absolute and unreconcilable multiplioit values that make up a
pluralist and multicultural society, the solutionvesaged should not so much be social
integration but social inclusion.

With this conceptual shift, the whole issue of abcbhesion can no longer carry its
traditional normative weight as a set of commonugal Social cohesion and its
achievement are shifted to a cognitive level recogg the plurality of values. Social
unity is now conceived in new way: The traditiosahcept of a social body grounding
in an officially recognized set of shared core ealthe “political community”) gives
way now to the concept of a society in which thexist diverse ambits of liberties that
are justified on cultural bases. Conceived in théy, social inclusion is achieved by
learning that one can act in different ways to “own.”

And so a substantive issue (common value-orieriiedpmes a procedural (cultural
diversity-oriented) issu¥.This ample inclusion could be achieved by follogvim cog-
nitive and pragmatic principle of social cohesibatthas its roots in tolerance. In a plu-
ralist society, this could be a form of tolerankattallows us to let others do what we —

SAta general level, social integration is cleamtyt achieved within one single sphere of activitgls as the eco-
nomic, educational, or inter-personal fields, éttegration of an individual in society is the rksaf action of vari-

ous systems and institutions that impinge upomadividual's sphere. Within this overall phenomenbawever, my

specific interest is the cultural aspect of thecpss of integration: An aspect that characterizesiléi-cultural soci-

ety and which, as a general rule, | consider froendpecific view point of the contribution afforded fundamental
rights.

0 This right derives, for example, by combining the principles included in art. 3, par. 1 of theQbnst. regarding
equal social dignity and the prohibition of disdrietion on the basis of sex, race, language, o#ligpolitical opin-
ions, personal and social conditions. These aréwberinciples that underpin the concept of “folrequality.” See
also arts. 1 (human dignity), 20 (equality befdre law) and 21 (non-discrimination) of the Nice Géar

1 See, for example, the constitutions of the “neveti@anLanderon the question of autochthonous minorities: art.
25, par. 1 Const. of Brandenburg; art. 18, Const. e€lenburg-Vorpommern; art. 37, par. 1 Const. ofhSan-
Anhalt; art. 5, par. 2 Const. of Schleswig-Holstdihe Constitution of Sachsen also expressly guagarite rights
of national and ethnic minorities so that they rfagserve their identity” and “cultivate their lamage, religion, cul-
ture and tradition” (art. 5, par. 2). Following &iom this, art. 5, par. 3 contains a clause oneeisfor “the interests
of foreign minorities, whose members are legalgident in the Land.” On this, see Langenfeld 138®] Denninger
1994, 110-112.

12 Similarly Walzer (1991, 134): Rights to freedom Ymiae considered universal values, but [...] they hasey
specific implications.”

13 For a more in-depth consideration, using the examfpthe Islamic marriage, see Belvisi 2003b.

14 Réaume (1993, 256-257) speaks ofalture-sensitive adjudicatioh
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at least in theory — would not do. This being oa ¢bndition that such different behav-
iours and lifestyles do not jeopardise human dygaitd therefore respect the universal-
istic principle of not harming unconsenting thirares’®

As Will Kymlickla (1995) points out, inclusion thaguarantees difference makes it
possible for the individual to identify himself Wwitand recognise himself in that society
whose law allows behaviour in accordance with thes of the individual’s cultuté

Such reformulation of the legal meaning of tolemrscgrounded in the principles of
mutual recognition and respect. According to Halzrif2002, 178), both are principles
of “egalitarian individualism,” that is the onlyasonable morals that may be considered
“strictly universalistic,” and constitute the nortive foundation of a liberal social order
like that of European society.

But mutual recognition and respect can be genemted in the absence of shared
values or common and universal reasdns.contrast to the theories of Habermas and
Rawls, consensus and understanding are neithexquiisites, nor outcomes necessary
to communication or dialogue. What is necessamnisagreement on the communica-
tion procedure and a common preference for notrtiegato forcel® i.e., it is necessary
to keep one’s word, mutual tolerance and negotidémikion-taking?

Of course, the outcomes of this approach will rezithe full rational understanding
nor consensus and even less, truth — for, to aehilese there must an idealistic under-
standing of pluralist society as a community. [E@ctcepts the consequences of plural-
ism however, it would seem more realistic to expilbese very “productive misunder-
standings” (N. Luhmann) arising during the “imprblea communication” (Luhmann
1981Y° that takes place among “moral strangers” (EngdtiE986):*

It is doubtlessly true that life in a civil societpuld not exist if its members did not
have something in common they were ready to defem@ multicultural society we
must be prepared to bear the cost of learning leeeamentioned form of tolerance:
This is our common, symbiotic munus, i.e., the @fe have to pay in order to live to-
gether.

3. Integration through Constitution and Law

Before dealing with the integration value of th@rfamon constitutional traditions” ac-
cording to the general thesis outlined above, I lriefly deal with the question of so-

15 As Facchi (2001, 102-104) clearly underlines,hie évent of practices (like female genital mutiaji considered
by Westerners as harmful and therefore, to be eatati in the application of the “harm principle:taddrding to
Mill, the principle cannot be enforced abstrachiyf must consider the actual people involved aedctimtext.

16 Kymlicka, 1995, 306-309, 327-328, and 330-331. &se Raz, 1998, 203-204; and Zanetti, 2002, 51-56.

7 See Raz 2001, ch. 2 and 4.

18 Heller 1992b, 427-428, for whom, however, the B8akprerequisite is a “certain degree of soc@egeneity”,
or — more exactly -, that “such homogeneity (habdpbelieved and accepted|[In other words, there has to be] a
beliefin a common ground for discussion” (italics mine).

19 ¢f. Tully 1995, 131-139; and Bohman 1996, 83-89.

20 Dialogue and negotiation in an attempt to reackagneement can in fact be achieved on the basimistinder-
standings.”

2L The concept of “moral stranger” identifies peojplgluralist societies who interact and communichté are often
extraneous to the culture of their interlocutorkeiyl are “moral” individuals since they are respblespeople and
since the communication that passes between thes fdace on the basismiutual recognitiorandrespect
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cial integration at the level of the constitutieimce the role that the former may play in
this issue depends on the contribution made byatter. Moreover, my paper deals ex-
clusively with that part of the constitution comimig a catalogue of fundamental
rights?? since it is with these that the CCTs mentionediin 6.2 of the TEU are con-
cerned. My argument rests on an analytical andilstifpe (or, perhaps, better: ideal-
typical) distinction between principles and values.

For many reasons that have to do with the philomapmature of the crisis and the
transformation of value-oriented conceptions (like,example, ideology, politics, mor-
als and religion) in contemporary pluralist societynaterial concept of integration, i.e.,
founded on values, appears totally inadequateg dimese values no longer enjoy abso-
lute, unquestioned validiff. This traditional (and intuitive) concept of intatjion goes
back to the origins of social philosophy and wédedrock concept of sociology. In par-
ticular it was subscribed to by scholars who, paxailly, at the turn of the 20cen-
tury witnessed the disintegration of the very noted a homogeneous society (the best
example is Emile Durkheim), a state of affairs tledt Nietzsche to affirm the “death of
god.” From a legal-sociological viewpoint, rathéam the neo-Parsonian position of
Habermas (1992, ch. 2, par. 3), what is intereshrigis framework is Rudolf Smend’s
“doctrine of integration.” Developed at the endtloé 1920s, Smend’s theory rests on a
precise philosophy and neo-Hegelian social conoeptithat of Theodor Litt (1928)-
of a close connection between individual and comtyuit exerted — and still exerts,
more or less overtly — enormous influence on Ewsiopsonstitutionalists (or at least on
German and ltalian constitutionalists). Smend’stidiog is interesting from the socio-
philosophical standpoint since it shows that soara political integration through val-
ues contained in the constitution is possible amlg homogeneous society: Here mem-
bers of the “political community” — upheld by thenemunicative actions among citi-
zens — are able to experience together (Miterletlenkame life situations by virtue of
their cultural, and hence normative, commonalitiacor that allows them to acknowl-
edge the life of the State as an ethical wRbMore recently, Niklas Luhmann has con-
vincingly demonstrated how, in a complex sociegneralised sharing of life experi-
ences (Erlebnisse: Luhmann 1974, ch. 2 and 4; 1&842-3) or the preferences that
underpin the social objectification of values (Ludmm 1993) is no longer possible. This
Is true of course, not in the restricted terms tdva circumscribed interactions concern-
ing the individual, but proves correct at the gahaocial level: Clearly, |1 doubtless
share certain important life experiences with mgtrees, but these may well be incom-

22« of the various parts of the constitution... fundantal rights... are the most appropriate to link ithwsocial

integration”: Grimm 2004, 14. Although acknowledgithis, the author does not deal in any depth $rplaper with
the integrative role of the rights. Reading the téxis somewhat disconcerting to think that Grimms a German
Federal Constitutional Court Judge: The passage isitpdrt of the only (short) paragraph to mentiondamental
rights in a 15 page paper on the (eventual) rota®f{European) constitution as a tool for intdgratGiven his pre-
vious declarations (Grimm 1995), it comes as nprisg, indeed lends weight to his view that thedmental rights
contained in the constitutional treaty in no wagtés integration (Grimm 2004,14). What is surpisis that Grimm
considers the constitution simply as a “dabégriff) of higher ranking norms”, whose aim is “the ingiion and ex-
ercise of [a lawful] political power” ibid, 2-4assin). In a word, Grimm seems to view the constitutialimost akin
to the absolutist conception, as the mere orgdaisatf public power. Eighty years before Grimm’sppg Heller
(19924, 285) had defined “rights to freedoms” dsamstant element of the first written constitudni.e., in the
modern sense of the term.

23 A hard case is made by Luhmann 1993; as to itiginhg jurisprudential solution see Brugger 2002.
24 On Litt's conception based on the dialectic pheaoatogy of culture, see Belvisi 2000a, 57-68.
%5 For more in-depth reading, see Belvisi 2000a, 48-57
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prehensible to the person sitting next to me akywar standing behind me in the queue
at the bank or in the rival team’s stand at thelfalb stadium.

During the same period in which Smend was devetppis constitutional doctrine
of integration within the pluralist society of Weam Germany, Hermann Heller,
claimed that democratic society would not hold tbge unless it had a minimal social
homogeneity necessary to bring about that socickdggical condition that leads to
the creation of a consciousness and sense of Tss’feeling of being part of a collec-
tive entity binds and keeps together individualspite the opposing interests and con-
flicts that run through society: It makes possilihat relative “conformity (Ange-
glichenheit), or adaptation to the social cons@éribat brings about the “will of the
community” (Heller 1992b, 428).

On the other hand however, Heller underlines that “ontology” of the modern
European era has become completely secularisednatmhsequence is today located
entirely in the “here and now” (Diesseits). Indegdas even lost spiritual characteris-
tics such as a common language, culture and hishatyat the beginning of society’s
secularisation had been important factors for raegn (Angleichung): “The spirit of
our times... in truth, always and only acknowleddesnaturalist sphere of realty.” The
universe of values is no longer relevant for thesgon of integration, being reduced to
a “by-product, an impotent ideology and fiction.bday, the elements that allow indi-
viduals to recognise others as one of their kinldrigeto the sphere of being, of pure
existence: One’s “economic, sexual, or racial walybeing” are increasingly decisive
also for social homogeneity (Heller 1992b, 429).

In short, with Heller we have learned that todag pinoblem of integration no longer
centres around the evaluative issue of whethewithgials and social groups identify
with or recognise themselves in the constitutiod e political system of a given soci-
ety, thereby legitimating these. Before committthgmselves, people pose the (prag-
matic) question of the “acceptance” of that paditiand constitutional system. It follows
that they will identify and recognise themselvesthe legal-constitutional order that
permits them to live their own life styles whichnécessary may be adjusted according
to the fundamental principles underlying that samtker.

On this count, as it is always beneficial to stamdthe shoulders of the classical
writers to get a wider view, let me take the teaghiof Georg Simmel. Within his
“value-free” conception, Simmel describes the irdéige role of law, intersecting the
objective perspective characterised by the legstlesy, with the subjective perspective
of the social actor. That is the individual who,iMta constitutive element of society is
at the same time inevitably a potentially and exisally destructive force of that social
order®

According to the Simmelian principle whereby “gealemrules of behaviour are of
necessity negative in nature” (Simmel 1989, 359)36he more general a norm is and
the more it applies to increasingly wider sociatleis, the less the fact of following it
serves to qualify the individual and the less int@ace it has for that individual; violat-
ing that norm, on the contrary, usually producedi@darly strong and notable conse-
guences” (Simmel 1989, 361). Thus, whilst such ornsuch as principles and consti-
tutional rules, but also laws, especially crimitalvs — lay down the indispensable
conditions for social unity (integration), only tkempliance with the concrete rules of
everyday life — customs, traditions, practices thgisinge more closely on the individ-
ual, and better understood and more followed by-h@etermines the way in which so-

26 For greater details on this and the following, Betvisi 2003a, 85-88.
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ciety really is. It is these norms that determime @ctual running of social life and mark
the existence of the individual: In most instane@sat counts is not the abstract obser-
vance of the law not to kill or discriminate agaiathers, but my behaviour on a bus, in
a café, among family or at work.

From Simmel we can take the consideration thathensame way as we comply
with the norms of the criminal code, our compliaméth the “principles” (that vis-a-vis
third parties may be interpreted as limits or pbafons to action, i.e., understood as
norms of negation) is equally necessary if sodety stay united: It is necessary to re-
spect the freedom and dignity of others, not distrate against them etc. If this were
not the case, there would be the danger of an atathan political system, civil war,
revolt by minorities or a sort of Hobbesian warevkeryone being against everybody.
Otherwise, the prohibitions that underpin the (¢tusonal) principles do not immedi-
ately lay down any particular positive behaviousst rather, like exclusive general
norms, open up the sphere of allowed actidvioreover, complying with the principles
lays only the minimum (necessary but — in fact sufficient) basis for social co-
existence. It does not structure co-existence yndefinitive way. Rather, co-existence
is organised and regulated through a multitudensfitutions and specific rules that
fairly closely discipline individual spheres ofdifvhose forms are shared by particular
social circles and groups.

Also values are usually conceived as elements efntbrmative universe and are
able to orient, motivate and guide action: Thesedan be considered “reasons for ac-
tion” (J. Raz). However, as Max Weber (1982, 508)50as shown, values by their
very nature are bound to carry on a “mortal stregfpr affirmation and supremacy: As
such they are potential generators of conflict. Eeev, in the “normality of everyday
life” it is very unlikely they will force us to tak“ultimate decisions.” Thus, given their
conflictual nature, in a pluralist context we ndeddefuse the potential for political
strife inherent in a polytheistic value system dggting a pluralism of principles. Poly-
theism inevitably sets the scene for intractableflod among values — there no longer
being the supreme value, many values are vyingdpremacy. None is able to impose
its “tyranny” (Schmitt 1967), however: “NeutraliSednd treated as principles, they
have to settle for a “milder” coexistence, espégia make that coexistence possible.

The scenario set by the pluralism of principleswidll with a society, where life-
styles, behavioural patterns and institutions aneassible conflict with one another, but
not in such a way that the principles they arerreteto struggle for supremacy. Princi-
ples are pragmatic and co-operative by naturentieto resolving conflict, balancing
interests and reaching judgements based on faithésshe event of conflict, adher-
ence to principles will not lead to the outrightdaabrogation of the rules of everyday
life, but rather should lead to correct those raled adjust their application in a manner

%7 Simmel (1989, 361), in fact, points out that tippasite of that which is forbidden is not that whis ordered, but
— apart from things expressly prohibited — thatalihis permitted.

28 Zagrebelsky (1992, 9, 11-12), defines the confdituas a “common pact in which everyone may recghim-
self (and in order to do so, is willing to foregongething of her/his own and acknowledge somethingtlvers)”,
containing “principles that rise above particulaerests and allow everyone to live together™”his tvay, the consti-
tution is the “condition making collective life pgible” and a compromise among fundamental prinsipt®ne of
which is conceivable as absolute.

29 |n this regard, the classical distinction shouddbmrne in mind between “conflicts of value” anafiflicts of in-
terest” that have many points in common with thigjesct of this paper.

28



i =nm] «D& Q», n. 6, 2006

compatible with the principle$.This being especially appropriate, since principee
indeterminate and give no specific indication akdw action should be conducted. On
the contrary, the norms of everyday life flow franstitutions that establish and give
certainty as to how action is to be conductedpatenowever, refractory to change.

In other words, in a pluralist society, (constibumial) principles provide a framework
for conflict, and are conceived as “reflexive” l[§heubner 1982, 1987), responsive and
therefore susceptible — to put it in Weberian ternsf “comprehensive” application,
aiming at negotiation (or compromige) would even go as far as to say, that they are
susceptible of an application oriented to the pypilecof reasonableness.

On the contrary, if fundamental rights are underdtas values, the constitutions
that contain them can be conceived as an “ordemtegrate” (Integrationsgebot:
Katzenberger 2002). Their aim is material integratand cultural assimilation, both of
which undermine the grounds of pluralism. As fathas last principle is concerned, the
constitution cannot be understood in Habermas’ $eima citizens’ “identity card>or
as “normative self-understanding of ourselves” (¢tatas 20005: It is more appropri-
ate to see it as a document that takes into acamshtconsolidates principles. Con-
ceived of as principles, rights constitute an “‘gn&gion offer” and provide the “moral
strangers” (Engelhardt) living in a pluralist sdgievith the possibility of identifying
and having a sense of belonging within that society

The situation may seem paradoxical: The safegubaodiltural pluralism cannot be
entrusted on cultural elements — values —, sinegetlare the product of one culture. The
solution must be placed on a neutral level of alotitsn vis-a-vis culture. As both the
product and foundation of a culture, principles #egible instrument of integration.
From this viewpoint, principles have a universdldity, not because they can lay claim
to universal acceptance, but because, in the sayp@svnorms, they can be imposed by
law, or better: They can be realised with the insnts of law. In this Habermas is
right: Principles are (and ought to be) valid feegone while values are valid only for
those who share them (Habermas 1992, 311,%12).

Principles are “values” of a particular type. Trean be applied, balanced and cor-
rected pragmatically as the case in hand requliiesir axiological content is not rigid.
Their pragmatic character lies in the fact thaytaee universal principles also because
they have to manifest their claim to be valid, exdpd and applied in every case in
which they are implicated. At the same time howgtrey are particular in terms of the
way they are applied in concrete cases, and itioeléo conflict and balancing with o-
ther principles?® Finally, values are an ultimate, unquestioned @iation of discourse

%0 Rodota (1992, 161): “The law ... tends to set ite@lfas therule making cultures and valuesmpatiblerather
than therule assigning definitivgorevalenceand imposing just one of the positions in the fiekimilarly, Preuf3
1994, 117-120.

il gave an example based on the Islamic marriaggeinisi 2003b. For a detailed review of institu@rchange in
a pluralist society from the practical-philosoptiparspective, see Zanetti 2004, ch.1 and 3.

32 Kelsen (1981, 98, 142) holds that in a democrkays must be the fruit of compromise between Paeiatary
majorities and minorities. All the more reasonsay — for the principle of compromise to applyhe tnterpretation
and application of the law.

33 For European citizens see Habermas 1996, 200klse&padaro 2001, 629.

% As values, fundamental rights represent “a synshalder expressing identity and the form of lifeaoparticular
community founded on law”: Habermas 1992, 312.

% On the values of a pluralist society, in particutheir genesis, universal character, validity #mel re-
spect we owe them, see Raz 2001.

36 For human rights, see Viola 1998.
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and narrative, whilst principles have to be sustdiby argument, like the justification
they themselves provide. Values are a questioaitif,fand about absolute good and ju-
stice, while principles are a question of prudemiésdom and fairness. Values and
principles fit in well with Weber’s distinction ¢&thics of intention” (values), and “eth-
ics of responsibility” (principles).

In a pluralist society, while what unites does netessarily bind (as the so-called
heritage of common values does), it allows peaplese their diversities, maintain their
particular features (see Domenichelli 2002, 11 see their lifestyles respected, since
culture constitutes a relevant element. Now, howeespect for culture and the set of
norms deriving from culture may only be practiseithim the limits specified by the
constitution. In the context of the EU, the integma function both on the legal and so-
cial levels, is assured by the Charter of FundaaiéRights® and by the “constitutional
traditions common to the Member States,” as “saueinspiration” (Pastore 2003)
and of cognition of fundamental rights “as generaiciples of Community law.”

4. Common Constitutional Traditions

Defining the nature of the EU from the politicalddiegal stance is not a simple task. An
earlier and fascinating proposal comes from Guhktesch, for whom the European
Community (today the EU) should be understood kimé of autopoietic legal system:
“Its true essence [is that of] just a legal comnriiaw is — so to say — the matter from
which the Community was produced and at the same s the matter that it in turn
produces ... if the Community were be divested ofttbaties that constitute it, it would
cease to be. In short: There can be no Europeagration without the legal commu-
nity; there can be no legal community without legalty; there can be no legal unity
without central jurisdiction” (Hirsch 2001, 8%)The most important and direct implica-
tion of this proposal is the central role assigtethe ECJ in the process of European
integration, which is to interpret and improve Couomity law and which is possible
through the CCTs.

Both the most negative and the most benign analyge=e on the fact that the no-
tion of “CCTs” is an ex novo creation, “inventedy the ECJ? It appeared for the first
time in the decision in the Internationale Handetsischaft Case (11/70 [1970]), and
has subsequently been confirmed by the case ldaledCourt concerning the safeguard
of human rights. Finally, it was definitively reaaged and included in art. 6.2 of the
TEU (as mentioned at the beginning).

37 Erom the philosophical-normative viewpoint, La fieR000 talks of the rights changing from valués jprinci-
ples: | am not sure, however, whether the authareshmy interpretation of his thought.

38 On the integration role of the Charter, see BeR@4a and 2004b; Luther 2001.

39 This concept is doubtless compatible with the ékeshereby the EU does not need a constitutiore siraiready
has the constitutive treaties: see Weiler 2003.

4 This goes from the accusation that the concephisarcana imperif (Olgiati 2005) to the criticism of adopting
“rhetoric of tradition” and a common heritage oniethto base the “mythical construction of tharoepan spirit
(Williams 2004, 142ff.); opponents recognise the hotion refers appropriately with a concept aghl practices
that are in turrtraditional (Pastore 2003; Ruggeri 2003), although they recegtfie issues this raises; see also
Chessa 2001, 119-126; Cartabia 2005, 17-19.
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I think that the most critical interpreters losghdi of the fact that the concept is
much more than a mere legal fiction, since it repnés a sort of “Phoenician tafg,”
i.e., a creative lie: A false narration of the arignd order of things that brings an
awareness of the virtual state of things and, id@ag, provides a justification too. To
appreciate fully the fact that we are dealing vetith a tale, we should ask ourselves:
“What function within the legal system does theheigjurisdiction essentially carry
out?” The answer is: “Its function is to integratend, at the supranational level, har-
monise — the legal system and improve the law.” Agdin: “How can this task be car-
ried out if we remain within the boundaries of theed for legal security?” “By refer-
ring to the (interpretation of the) general prinegof the legal system, and in so doing,
by referring to the legal culture.” Seen in the &pean context of fundamental rights,
the arcane nature of the CCTs becomes clear.

| could almost claim that in fact, the notion of CCs” was a forced choice and that
the ECJ was obliged to find a way to legitimateaittion to safeguard rights, in the ab-
sence of any Charter of Fundamental Rights enjogogent normative value to resort
to.”> And it has to be acknowledged that no other coneepld have succeeded as well
as the notion of CCTs!

The formulation includes two terms — “traditionsfida“common” — that already
prima facie have considerable self-justifying powire notion of “tradition,” like con-
cepts such as norm, right or institution, has #yeacity to add value to the significance
of what it evokes: “Tradition” describes normatiwveéhat which has been “tradito” or
handed down over time, and hence persists, thivddas per se and is to be respected,
observed, reiterated. This intuitive sense of thiecept, one that is almost subliminal,
concerns only one first aspect of its significareestatic significance, from which Max
Weber started to construct an ideal type of scatéibn. However, there is also a dy-
namic aspect of tradition, that has been workednathin the hermeneutic thought: On
this view we can never know the most ancient tiadlisince this has not come down to
us. If this is true, then the most ancient traditi® in fact that which teaches us that tra-
ditions change, may be subject to criticism androglified (Zanetti 2004, 72; Pastore
2003, 186-187, 195).

By tying its activity of interpretation and reconsgttion to the CC traditions, the
ECJ thus links its case law to the past, directing ensure respect for the principle of
legal security and stare decisis. At the same himeever, the Court does not preclude
the possibility of acting in an evolutionary persipee, however reassuring, providing
that this has a continuity with the past, with pesi law and with the constitutional
principles.

Even if these elements place the CCTs in a podiii, we cannot conceal the fact
that the picture becomes less clear as soon asotian is taken seriously: It is “inap-
propriate” to take CCTs seriously since it must betforgotten that the real nature of
the concept is functional and legitimising. Onenthis in fact clear: The CCTs were not
worked out by the Court after careful comparatiedes (Cozzolino 2002): Rather
they were freely conceived of as neetfeldi.taken seriously, i.e., beyond the “rhetoric

“! For a famous example see Plat@espublic 415a-c.

2 The European Convention on Human Rights is not @fa@ommunity law and through it the European Court of
Human Rights in Strasburg exercises its jurisdictio

Bn effect, problems arise around the interpretatibrights by the Court. We know that the ECJ drawsfunda-
mental rights in their application of case law ahdt this leads to conflicts with the constitutibraurts of the
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of tradition” and from the point of view of the efftive common character of the consti-
tutional traditions, it then becomes immediatelyiobs that these are — as it were — a
dying breed. If taken seriously, constitutionalditeons are immediately shown up as
not commorf’ For instance, it will transpire that among MemBéates there is no con-
vergence between rule of law and State of law, (Rechtsstaat: Ogorek 2005), nor a
common meaning for the principle of the divisiornpaivers (Schieren 2002). And these
are questions directly connected with the protectb human rights. Moreover in the
debate on the scope of the term “common,” it waschthat there is a tendency to limit
the sphere of its meaning. As a result we have @ame attempts to seek a real com-
monality of constitutional traditions, to considegias common those traditions present
in the majority of the constitutions of the Meml&tates, or in a certain number of con-
stitutions, or even to consider as “common” a patférly relevant constitutional tradi-
tion present, however, in only one Member Statee phnciple of “inviolable human
dignity” is a case in point, only found in the Gemnconstitutional tradition (Jones
2004).

Therefore, if in the end it is recognised the COhemselves” are a “source of in-
spiration” for Community law (Pastore 2003, 201neaan once again appreciate the
sense behind the “Phoenician tale”: The CCTs arenace than “European” traditions
(Ruggeri 2003, 115), developed by the ECJ on tleshaf an undoubtedly complex
hermeneutic process which the national constitatitnadition have (and must have) in-
fluenced (see Cartabia 2005, 18) directly or iratiye at the beginning or at the end of
the process and in different ways at different tme

Having established that the true source of the Ci€Tise ECJ in its function to in-
tegrate and harmonise the European legal systenguistion of social inclusion within
the EU can now be broached once more. If correstierstood in the light of the dra-
matic backdrop of the 80Century (which prompted the founding of the EC-B&S Ce-
sare Pinelli (2004) rightly maintains), the CCTs/dndhe “virtue of transforming,” or
Europeanising the different national concepts @& theaning of fundamental rights
(Jones 2004,169-180). In this way fundamental sigintd-values will be transformed
into principles that can and must be developedheyECJ, going beyond controversy
over the true essence of a particular right acogrdlb a particular national legal tradi-
tion (Jones 2004, 181-183, 186-187).

The work on the CCTs is a preparatory step towardducing European legal prin-
ciples: In this sense the notion of CCTs is thadafevice to develop uniform frame-
work principles at a European level. These priregpdan offer integration and allow the
inclusion of EU residents despite their social anlural differences. This integration

Member States in virtue of the principle of the rupacy of Community law over national law (see Caat@005).

The conflict has to do with the awareness bottheffact that the ECJ uses the comparative tool dsvaen it needs
to for its judgements, and of the different extenghat rights have in the European sphere — exaing recourse to
the catalogue of the Charter — with respect to thiemsafeguard provided for by national fundamerigdits. The

instruments to tackle these conflicts are, on the losand, the doctrine of “counterlimits” (Cartab203, 3-5, 9-10,
13-15, 20; Palermo 2005, 182-185; Ruggeri 2003, 1D%-Chessa 2001, 123-126), and on the other, reedoma-

tional constitutional traditions to identify thaiontent and apply the legal provisions — includimg decisions of the
ECJ - that refer to these and that must be appligndhvthe State (Cartabia 2005, 17-21; Ruggeri 2008-116).

* This does not immediately mean that absolutelycoonmon traditions” exist, nor does it espouseftaakly pes-
simistic view that “the only legal-political experice Europe has in common [is] thatRdison d’Etat Olgiati
2005. On the contrary, | agree with the demanddoepthe search for common traditions on a hisabtevel rather
than on that of “bad rhetoric” centred on identitge Pinelli 2004. In this paper, | deliberatelgiedvmaking critical
remarks on the so-called “European identity” eviethé discourse on the traditions naturally termsntlude the
question of identity.
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model based on tolerance can be achieved if thei&€@ldle to combine CCTs with the
principle of human dignity, embraced not as a comitatan concept, but in the “lib-
eral” sense, as respect for individual freedomhaiice and prohibiting discrimination.

In other words, the case law of the Court will bdeao promote social inclusion es-
pecially if it bears in mind, and takes serioustg EU motto: “United in diversity,”
which for the time being is relegated to the Treaftyhe Constitution of Europe, now
consigned to a European political limbo.
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