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PREFACE

Globalization, demographic changes, automation and technological progress
(i.e. Al and robotics) provide companies with many opportunities for devel-
opment and competitiveness, while rapidly transforming the way in which
work is carried out.

Against this backdrop, workers’ health and safety must be given priority, as
technological innovation can give rise to new needs in terms of prevention.
One example of this is remote work, which has become mainstream follow-
ing COVID-19. This way of working was implemented to ensure both
workers’ safety and the continuation of economic activity.

In order to deal with these processes and the ensuing issues, institutions and
the scientific community shall cooperate, sharing strategies and policies.
OHLS legislation shonld be reviewed, especially as regards prevention and in-
surance coverage. In this sense, a debate is currently taking place at Europe-
an level to include digitalisation in European Directives. Some fundamental
concepts of Framework Directive no. 89/391/ EEC — i.e. place of work,
work organisation’ and ‘employee’ — are now being challenged, as they are
difficult to implement in this new reality.

This volume provides a fresh perspective on work-related changes and their
impact on health and safety in terms of prevention, skills needs and emerging
risks. This publication is part of the research project ‘Occupational Health
and Safety (OHS) Legislation and Insurance Coverage in the context of the
Fourth  Industrial Revolution’ (BRIC 2018 - ID 08 - CUP
E96C18002110003) which was carried ont between April 2019 and
April 2021. The research was co-funded by Italy’s National Institute for
Insurance against Accidents at Work (INAIL) under the funding line
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Bando di ricerca in collaborazione BRIC 2018. It was then commissioned
to the DEAL Center for International and Comparative Studies of the
University of Modena and Reggio Emilia (Italy) and saw the participation
of Fondazione ADAPT as a partner.

The book is in line with INAILL’s research, which has been increasingly fo-
cused on the three main elements referred to by the European Commission,
r.e. Al, process antomation and digitalisation, paying attention to health
and safety issues.

A holistic and multidisciplinary perspective should be adopted, which consid-
ers workers’ health broadly understood, as pointed out by the World Health
Onganisation (WHO). This will make it possible to benefit from Industry
4.0. In addition, the ‘Prevention through design’ approach shall be inmple-
mented, whereby risk prevention starts during the design stage.

Edoardo Gambacciani
INAIL General Director

Sergio lavicoli
Director of INAIL’s Department of Medicine,
Epidemiology, Occupational and Environmental Hygiene



RESEARCH OVERVIEW

This volume summarises the results of a research project undertaken between
April 2019 and April 2021, which concerned the challenges brought about
by the 1V Industrial Revolution in relation to workers’ risk prevention and
insurance protection. The research was co-funded by Italy’s National Insti-
tute for Insurance against Accidents at Work (INAIL) and involved the
researchers from the Centre for International and Comparative Studies
on Law, Economics, the Environment and Work (DEAL) of the Univer-
sity of Modena and Reggio Emilia and the School of Higher Education of
the Association for International and Comparative Studies in the field of
Labonr Law and Industrial Relations (ADAPT).

The research focused on the stability of the legal and the institutional system
of prevention and protection against work-related accidents and occupational
diseases, in the context of digitalisation of production. The attempt has been
to review the prevention and protection System, starting from a rethinking of
such concepts as ‘business’ and ‘work’ following the pervasive use of modern
technologies.

T this end, comparative analysis was adopted — which was useful to under-
stand the rules in place in other legislations to face the challenge of the 117
Industrial Revolution — together with an interdisciplinary approach, which
benefitted by the contribution of disciplines other than labour law. The ana-
Wtical framework developed through this methodology investigated relevant
provisions, considering the relationship between people and work in new or-
ganisational and production settings.

Comparison involved France, Italy, the UK and the USA and provided a
major contribution to the project, as it helped to gain an understanding of
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developments in other countries. EU law was also examined and ques-
tioned, as it is still intended for companies operating in the XX century.

This research did not only investigate the new challenges concerning workers’
health and safety in light of digitalisation. An attempt was also made to
identify tools throngh which the current legal and institutional system can
better respond to these challenges. In this sense, the scientific committee estab-
lished for the project provided an enormons contribution. For this reason, we
are extremely grateful to Nicole Maggi Germain, Lourdes Mella Méndez,
Willem Tousjin, Patrizia Tullini and Malcoln Sargeant, who passed away
in November 2020. As ADAPT, we would always be indebted to Mal-

colm and we always remember him for his wisdom and passion.

The research project started with the analysis of the current national and in-
ternational literature. T'his review too was carried out through an interdisci-
plinary approach in order to appreciate work-related changes from different
perspectives (e.g. technology, demography, the environment and the globaliza-
tion of production processes). The new risk factors and the responses provid-
ed by legislation and collective bargaining were pointed ont. Concurrently, a
number of case studies and best practices were identified which illustrate the
changes taking place at work and their impact on workers’ health and safe-
ty. As for risk prevention, the skills needed by workers and experts were

outlined, to ensure the effectiveness of rules in new working environments.

In order to achieve the objectives set down in the research project, cooperation
was fundamental within the research team and was made possible thanks to
an online platform (Moodle) on which documents were shared. 25 research-
ers and Doctoral students animated 68 threads and 1,200 posts on the
platform. This ‘learning community’ — which was also a ‘community of
practice’ — facilitated result comparison and analysis.

The last stage of the research project saw the participation of academics,
OHS' practitioners, business professionals and representatives from trade
unions and employers’ associations. They were involved in a number of in-
terviews, which can be accessed at the following websites: salus.adapt.it and
at www.deal.unimore.it.



RESEARCH OUTLINE XXI

A first set of interviews dealt with the prevention system in the Fourth In-
dustrial Revolution. Prof Mella Mendez (Universidad de Santiago de
Compostela, Spain) investigated the topic through an international and
comparative perspective, while Prof Tullini (University of Bologna, 1taly)
considered the Italian system and its effectiveness to face these new challenges.

A second group of interviews focused on the link between the IV Industrial
Revolution and social protection. Prof Strban (University of Ljubljana, Slo-
venia) discussed new risks in relation to Community legislation, while Prof
Baillense (University of Lyon I, France) provided an overview of worfk-
related accidents and occupational diseases following the use of innovative
technologies. Finally, Prof Lewis (University of Cardiff; Wales) examined
the efficiency of public assistance in light of these new risks.

The next set of interviews addressed the skills needed to face new risks. Prof
Maggi Germain (Université Pantheon-Sorbonne, France) dealt with skill
development and promotion in the IV Industrial Revolution, while the one
with Prof Tousijn (University of Turin, Italy) discussed the issues resulting
from the emergence of new professions. David Clarke (Australian Institute
of Health and Safety, Australia) considered training and education for
OHLS professionals.

The fourth set of interviews focused on robotics, digitalization and remote
work. Prof Moore (University of Leicester, UK) investigated the new poten-
tials and risks related to Al, robotics and digitalization. Jon Messenger
(ILO), Prof Garben (College of Europe, Belginm) considered health and
safety protection related to platform workers, while Prof Popma (1 rije Uni-
versiteit Amsterdam, the Netherlands) concentrated on the risks related to
new working nodes.

The fifth group of interviews was concerned with representation and collective
bargaining. Aude Cefaliello (European Trade Union Institute, Belginm)
discussed the role of trade unions in terms of strategic litigation and partici-
pation. Prof Dirringer (Université de Rennes, France) focused on the negoti-
ation of preventive measures, particularly health and safety protection at the
company level.
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The interviews in the sixth block considered the psychosocial risks linked to
the Fourth Industrial Revolution and the right to disconnect. Prof Molina
Navarrete (Universidad de Jaén, Spain) examined mental health and psy-
chological wellbeing in new work contexts, while Prof Williams Jiméneg
(Universidad Carlos 111 de Madrid, Spain) investigated psychosocial risks
as a new challenge for bealthcare systems.

The interview in the seventh block — which was made with Prof Lugue Par-
ra (Universitat Pompean Fabra Barcelona, Spain) — discussed the best
practices in collective bargaining related to prevention.

Finally, the eighth block addressed the possible reform of Italy’s regulatory
Sframework. In this sense, Prof Pascucci (University of Urbino Carlo Bo,
Italy), Andrea Rotella (OHS' consultant and trainer), Prof Natullo (Uni-
versity Sannio of Benevento, Italy) focused on the proposals to amend Italy’s
Consolidated Law on OHS. The interview with Francesco Violante (For-
mer President of the Italian Society of Occupational Medicine) focused on
the occupational doctor as an evolving profession in the light of the current
transformations.

The exchange we had with experts was fundamental when drafting the
Green Paper and the White Paper. Research into the literature and interna-
tional comparison made it possible to identify the main problems, which were
summarized in the Green Paper and shared with representatives from com-
panies, trade unions, employers’ association and academics, whom we would

lifee to thank.

Subsequently, a White Paper was produced and some further research focus-
ing on specific aspects, though many issues are still unresolved.

We wonld like to thank the research team, namely llaria Armaroli, Eliana
Bellezza, Giada Benincasa, Paolo Bertuletts, Federica Capponi, Lilli 1V/i-
viana Casano, V'incenzo Cangemi, Michele Cibin, Matteo Colombo, Ma-
ria Teresa Cortese, Emanuele Dagnino, Cristina Gasparri, Cecilia 1ec-
cardi, Giuseppe Manzella, Pietro Manzella, Emmanuele Massagli, Anto-
nella Mauro, Stefania Negri, Francesco Nespolr, Giovanni Piglialarmi,
Diletta Porcheddn, 1avinia Serrani, Francesco Seghezzi, Silvia Spattini,
Irene Tagliabue, Michele Tiraboschi, and Tomaso Tiraboschi.
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Lorengo Pelusi, who passed away in August 2020, was also a member of
the research group. We want to remember him for his invaluable contribu-
tion and for the dedication he put in bis research. He will always have a
special place in onr heart.

Finally, we wonld like to thank Sergio lavicolz, Director of INAIL De-
partment of Medicine, Epidemiology and Environment for his support to
this research.

Further information, publications and documents about the project are freely
available at the following link: salus.adapt.it.

Michele Tiraboschi

Director of the ‘DEAIL’ Centre for International and
Comparative Studies, University of Modena and
Reggio Emilia (Italy)
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Chapter I.
THE PREVENTIVE DIMENSION
OF THE IV INDUSTRIAL REVOLUTION

1. Framing the Issue

The advent of technology has improved health and safety at
work. One example of this is the use of robots or devices oper-
ated remotely to carry out tasks that are dangerous or are per-
formed in confined spaces or polluted areas. Another example is
the use of technology to carry out heavy and repetitive tasks in
order to prevent musculoskeletal and psychological risks. Ro-
bots will conduct many more tasks in the future, in sectors like
agriculture, construction, transportation and healthcare (!). The
European Parliament has confirmed the potential of robotics
and new technologies for improving occupational safety. In this
sense, it has noted that they can also “create a set of new risks
owing to the increasing number of human-robot interactions at
the workplace” underlining “the importance of applying strict
and forward-looking rules for human-robot interactions in order
to guarantee health, safety and the respect of fundamental rights
at the workplace” (3). The Fourth Industrial Revolution has radi-
cally changed production and organization, especially in large

(") See J. KAIVO-OJA, 1/ futnro del lavoro: la robotica, Documento di discussione
EU-OSHA, 2015, p. 3.

(®) European Parliament resolution of 16 February 2017 with recommenda-
tions to the Commission on Civii Law Rules on Robotics

(2015/2103(INL)).
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industries with a stable and unionised workforce (3). There are
also new risks for health and safety, which must be managed by
the employer. In this respect, the obligations related to preven-
tion laid down in current legislation also concern new generation
risks resulting from organisational and technological changes,
which could not be imagined when these provisions were en-
forced. One reason for this is that the wording adopted in these
regulations (art. 2087 of the Civil Code and arts. 2, § 1, letter ¢,
28, § 1, and 29, § 3, Legislative Decree No. 81/2008) includes
any type of risk within the organisation in which work is carried
out (¥), which may harm workers’ physical integrity and moral
personality. The law also obliges employers to update the risk
assessment procedure (°) in the event of changes to production
or work organisation that are significant in the context of occu-
pational health and safety. One challenge in this area is the train-
ing of professionals with the skills to recognize these new risks,
assess and consequently identify the appropriate measures to
tackle them. To this end, it is necessary to identify the risks that
safety operators — including prevention technicians, who mainly

() M. TIRABOSCHI, La tutela della salute e sicurezza nei luoght di lavoro alla prova
del «Lesto Unicor, in DRI, 2008, No. 2, p. 383; A. BONDI, Diritto penale ¢ sicu-
rezza sul lavoro, persone ed enti, Working Paper Olympus, 2015, No. 44, p. 57,
argues that “legislation on health and safety management is intended for lar-
ge-sized companies, at least in the Italian context”.

(*) See F. MALZANL, Ambiente di lavoro e nuovi rischi per la salute: non solo mob-
bing, in L. GUAGLIANONE, I. MALZANI (eds.), Come cambia ['ambiente di lavo-
ro: regole rischi, tecnologie, Giuffre, 2007, p. 85, who argues that the emergence
of a “new concept of ‘risk’ (and ‘risk assessment’)” must also take into ac-
count “the impact on health of transversal factors, ze. those atising from
work organisation”.

(®) This obligation is defined by case law as the ‘main aspect’ of the general
organization of occupational safety (see Court of Last Resort, Criminal Di-
vision, 13 June 2014, No. 25222, in olympus.uninrb.if). See also A. STOLFA, I/
documento di valutazione dei rischi: dimensione organizgativa e profili civilistici, in Dirit-
to della Sicurezza sul Lavoro, 2016, No. 2, p. 2.
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work in public prevention services (¢) — face in contexts in
which the organization opens up to the Fourth Industrial Revo-
lution. Thanks to Industry 4.0, there is a shift from automated
production to a new organisational model in which there is an
interaction between industrial machinery and interconnected
workers (7). In this sense, the Internet of Things helps connect
machines and workers, therefore creating new forms of collabo-
ration that reduce the time needed for each task. Innovations
such as wearable technology, collaborative robotics and smart
production — ze. collaboration between all items in the produc-
tion process — can be implemented in companies, with a signifi-
cant impact on the safety of workers. It has been highlighted
that many negative effects can arise for employee wellbeing: in-
creased workloads, more organizational constraints, information
overload and difficulties in striking a balance between private
and professional life (3). The Internet of Things is also being
used in areas such as health and safety compliance and manage-

(%) This professional figure and their skills have been discussed at length by
S. NERI, I professionisti della prevenzione nel lavoro che cambia. 1/ tecnico della preven-
zione nell ambiente e nei lnoght di lavore, in Sociologia del Lavoro, 2018, No. 150, pp.
234 ff.

(") Cf cfr. M. TIRABOSCHI, F. SEGHEZZ1, I/ Piano nazionale Industria 4.0: una
lettura lavoristica, in L.LI, 2016, No. 2, L., especially pp. 7 tf. See also F. SE-
GHEZZ1, La nnova grande trasformagione. Lavoro ¢ persona nella quarta rivolugione
industriale, ADAPT University Press, 2017, pp. 130 tf.; V. PERESSOTTI, Hx-
man centered manufacturing. 1'uomo al centro della fabbrica. La quarta rivoluzione in-
dustriale ha ridisegnato il rnolo delle persone che devono maturare nunove competenze per
interagire con i robot. Per dare vita a un innovativo modello organigzativo ed econontico,
in Sistemi & Impresa, 2017, No. 5, pp. 42 ff.; M. MENGHINTI, S. CARAVELLA,
Race against the Machine. Gli effetti della quarta rivoluzione industriale sulle professioni
e sul mercato del lavoro, in 1.’ Industria, 2018, No. 1, pp. 43 ff., where it is stres-
sed that the tasks performed by health and safety officers face a low risk of
automation.

(®) See M. TRONCI, La gestione della sicurezza nei processi industriali della smart fac-
tory e del digital manufacturing, in RIMP, 2017, No. 2, p. 233.
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ment, logistics and process quality (°). According to the Europe-
an Agency for Safety and Health at Work, the number of devic-
es capable of interacting with people and performing machine-
to-machine communications autonomously will be 50 billion by
2020 (19). Thanks to this ‘digital ubiquity’ all interconnected de-
vices and robots will communicate with each other (!1). Faced
this “ubiquitous revolution” (12), even production becomes
smart, so terminology like smart factory (13) and smart manufac-
turing will enter everyday language (14). This change in the or-
ganization of production activities has effects on occupational
health and safety, particularly in relation to the physical risks as-
sociated with the use of technology. Man-machine interactions
will give rise to ‘co-bots’, which can “carry out activities to sup-
port work, easing fatigue, conducting individual tasks, increasing
precision and safety levels” (1%). Collaborative robotics also leads
machines to analyse situations, thus meeting the needs of specif-
ic production phase. This state of affairs must be preceded by an
analysis of the space where both machines and the workers op-
erate. Physical risks must be prevented, in consideration that ro-

(%) See INAIL, ICT e lavoro: nuove prospettive di analisi per la salute ¢ la sicurezza sul
lavoro, 2016, p. 22.

(19 See J. KAIVO-OJA, op. cit., p. 2.

(1) See M. IANSITI, K.R. LAKHANI, Digital nbiguity. How connections, sensors,
and data are revolutionizing business, in Harvard Business Review, 2014, November,
pp- 90-99.

(12) See J. KAIVO-OJA, gp. cit., p. 1.

(13) See M. TRONCI, op. cit., pp. 233 ff.; M. TRONCI, L. MERCADANTE, P.
RICCIARDI, Industria 4.0: rischi e opportunitd per la tutela e la sicurexza dei lavorato-
ri, in INAIL, Sfide ¢ cambiamenti per la salute e la sicurezza sul lavoro nell’era digitale.
Atti. Seminario di aggiornamento dei professionisti Contarp, Csa, Cit, 2018, pp. 49 ff.
(%) See T. WAGNER, C. HERRMANN, S. THIEDE, Industry 4.0 Impacts on Lean
Production Systems, in Procedia CIRP, 2017, Vol. 63, pp. 125 ff.; M. TRONCI, gp.
¢it.; JR. MERCADER UGUINA, A.B. MUNOZ RUIZ, Robotics and Health and
Safety at Work, in International Jonrnal of Swarm Intelligence and Evolutionary Com-
patation, 2019, Vol. 8, No. 176, pp. 1 ss.

(1) See M. COLOMBO, E. PRODI, F. SEGHEZZI, Le¢ competenze abilitanti per In-
dustria 4.0. In memoria di Giorgio Usai, ADAPT University Press, 2019, p. 7.
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bots will be more and more skilled, intelligent and mobile, inter-
acting with people within “dynamic safety zones” (19). In addi-
tion, sensors on co-bots should promote the safety of workers
who are threatened by different risks. Yet it is precisely these
sensors that could become dirty, be subject to failures, interfer-
ence or cyberattacks (17).

These interactions bring to the fore the same complexity and
dangers that characterise those work settings in which many
companies operate, especially when tasks are contracted out.
The risks resulting from interference deriving from different
companies operating in the same production site must be as-
sessed and reduced to a minimum by drafting the single docu-
ment for the assessment of risks deriving from interferences
(DUVRI), pursuant to art. 26 of Legislative Decree No.
81/2008. In a similar vein, other tools must be used to prevent
the risks arising when machinery and robots are operated. Fur-
ther risks might also arise when using exoskeletons. Doubts
have been cast as to whether these devices can be considered as
a form of personal protective equipment. Many experts in the
field argue in favour of this hypothesis, as these are for protect-
ing workers from health and safety risks, so they have a preven-
tive function with respect to musculoskeletal disorders ('8).

This function — which makes exoskeletons effective tools for
reducing the risk of biomechanical overload — has led research-
ers to argue that employers will be required to provide this
equipment to workers engaged in the manual handling of loads
or tasks involving repetitive movements. If not, they might face

(19 See N. STACEY ET AL., Foresight on new and emerging occupational safety and
health risks associated with digitalisation by 2025, EU-OSHA, 2018, p. 46.

(7) Idem, p. 47. For an overview of accidents related to robotics and human
error, see R. BORGATO, Robot ¢ incidenti sul lavoro, in www.amblav.it, 8 May
2017.

(1) See N. MENARDO, C. DRUETTA, Utiligzo di esoscheletri in ambito industriale
e sicuregza sul lavoro, in ISL,, 2019, No. 1, p. 23.



8 THE PREVENTION SYSTEM AND INSURANCE COVERAGE

penal sanctions, in line with the principle of ensuring the highest
possible safety in technological terms (19). It has also been point-
ed out that “man-machine interaction generates new risks, e.g.
stress and anxiety related to automation and robotics, which are
perceived as unfamiliar by workers”, so they must be adequately
assessed when exoskeletons are used in the organization ().
These risks associated with the use of exoskeletons also include
a sense of ‘invulnerability’, due to the greater physical strength
provided by the machine, which could expose them to greater
risks (?!). Additive manufacturing and 3D printing also give rise
to chemical risks, whose detrimental nature has not been
demonstrated yet, though their dangers are known. 3D printers
release ultra-fine particles, so the employer has to adopt some
precautionary measures, eg isolating the printer from other
work areas, providing a fume extraction system, supplying in-
formation and training on these risks, and implementing health
surveillance in order to monitor the health of workers involved
in 3D printing (?). As said, “even if there is little scientific cer-
tainty about the danger of substances, products or conduct, in-

(*) According to this principle, the entreprenecur is obliged to bring the
company’s safety system into line with the best standards of technological
progress, so they must be updated about recent developments. See, ex multss,
G. NATULLO, La wnassima sicure3za tecnologicar, in DPL, 1997, No. 12, p. 815;
L. MONTUSCHI, L 7ncerto cammino della sicurezza del lavoro fra esigenze di tutela,
onerosita e disordine normativo, in RGL, 2001, No. 4, 1, p. 508; S. D1 STASI, Ob-
blighi di sicuregza, sistema “collaborativo” e principio di antoresponsabilita del prestatore
di lavoro (note on Court of Last Resort, Criminal Division, 17 June 2015, No.
36040), in ADL, 2015, No. 6, I, pp. 1385 ff. Yet Constitutional Court 25 Ju-
ly 1996, No. 312, safeguarded the “constitutional principle of the necessary
determinateness of criminal law provisions”. To do so, it limited the trend
which applies the criteria of the highest possible safety in technological
terms, imposing the milder principle of “the generally practiced security lev-
el” in the relevant product sector or deriving from legal prescriptions.

(3% See N. MENARDO, C. DRUETTA, op. cit., p. 25.

(1) See N. STACEY ET AL, gp. cit., p. 48.

(%) See A. ROTA, Stampa 3D: un nunovo rischio da ignoto tecnologico?, in LI 2015,
No. 1, p. 118.
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ternational conventions and European law suggest adopting the
precautionary principle” (?3). Moreover, and with regard to as-
bestos-related diseases, criminal case law has adhered to the no-
tion of the highest possible safety in technological terms, stress-
ing that “in terms of liability for accidents or diseases affecting
workers related to entrepreneurial activities, it must be consid-
ered that the employer is under the obligation (art. 2087 of the
Civil Code) to be aware of scientific knowledge and techniques
to prevent these events and adapt work procedures and settings
to this knowledge, regardless of specific regulatory provisions”
(?4). Carbon nanotubes cause concern since they represent a
danger to health not only at work but for society in general.
While possessing extraordinary properties for engineering de-
velopments, these nanotubes have fibrous appearance, remarka-
ble physiological and chemical durability and an apparent bio-
persistence in the lung, so their impact on health can be as seri-
ous as that of asbestos (?).

The above would be sufficient to understand the complexity of
the prevention system that is emerging as a result of Industry 4.0
and the need to provide special skills to manage current risks.
Compounding the picture is the use of artificial intelligence in
production. There exists “a difference between the risks result-
ing from the use of traditional machines and those originating
from artificial intelligence. A robot engaged in self-learning and
autonomous decision-making also because is influenced by the
surrounding environment could develop unique abilities” (?6). In

(33) Idem, p. 113.

(?*) See Court of Last Resort, Criminal Division, 17 January 2012, No.
20227.

(?%) See G. CASTELLET Y BALLARA, Nanotubi di carbonio versus fibre di amianto:
un nuovo rischio per la salute nmana?, in INAIL, Sfide e cambiamenti per la salute e la
sicurezza sul lavoro nell'era digitale. Atti. Seminario di aggiornamento dei professionisti
Contarp, Csa, Cit, cit., pp. 305 ff.

(3% V. MAIO, I/ diritto del lavoro e le nuove sfide della rivoluzione robotica, in ADL,
2018, No. 06, I, p. 1430, stresses the inadequacy of current regulations, in-
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other words, a robot could develop behaviours which cannot be
predicted in the planning stage. Consequently, when using these
robots in companies, the employer will also be required to assess
these risks, those emerging from possible interferences between
workers’ initiatives made independently from robots, and psy-
chological issues arising from the relational and emotional dy-
namics established between workers and robots. In this sense,
employers will be also required to provide specific training (¥7).
Consequently, specialists are key to supporting the employer in
risk assessment. This is so because the management should ac-
cept the decisions of the professionals in charge (?8). For this
reason, professionals should go beyond adopting the traditional
preventive approach.

Interference deriving from the collaboration between man and
machine will have to be evaluated considering two dimensions.
On the one hand, intelligent robotics might be given incorrect
instructions by workers and engage in dangerous behaviour. On
the other hand, workers can develop stress or other psychoso-
cial pathologies due to a dehumanized work environment or the
loss of control over their tasks (?°). Hence the concern that

cluding the Machinery Directive, which also refers to robots with artificial
intelligence. Laws do not consider the degree of autonomy, and the unpre-
dictability of these machines when regulating liability for negligent conduct
of robots. Therefore, it suggests developing “mechanisms in order to dis-
tribute the causal incidence of skills self-learned by the robot and the harm-
fulness of the instruction given to it” by the user. See also E. PALMERINI,
Robotica e diritto: suggestions, intersezions, sviluppi a margine di una ricerca enropea, in
RCP, 2016, No. 6, p. 1835; A. SANTOSUOSSO, C. BOSCARATO, F. CAROLEO,
Robot e diritto: una prima ricognizione, in NGCC, 2012, No. 2, p. 511.

(?7) See V. MAIO, op. cit., p. 1433.

(?%) See Court of Last Resort, Criminal Division, 3 June 2014, No. 38100,
with comment by M. GROTTO, Per una lettura costituzionalmente orientata
dell'indelegabilita della valutazione dei rischi per la salute ¢ la sicurezza dei lavoratori, in
Cass. Pen., 2016, No. 5, p. 2184.

(®) Technostress has been defined by C. BROD, Techno Stress. The Human
Cost of the Computer Revolution, Addison-Wesley Publishing Company, 1984, as
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technology-dominated production may affect performance and
reduce autonomy, with consequences on both technology and
workers (39). In Industry 4.0, it will be necessary to assess risks
that require both technical skills and cyber security skills. But, as
seen, it will also be necessary to identify psychological risks re-
lated to the interaction between humans and intelligent ma-
chines, which are still a new phenomenon especially at the com-
pany level. The importance of this professional category lies in
the fact that “they are risk evaluators, not calculators” (*!). With
reference to new risks generated by new technologies, it be-
comes fundamental to rely on a professional who can select the
most appropriate evaluation model or develop a new one in or-
der to include the effects of the change taking place in compa-
nies.

2. Fluid Forms of Employment

The changes the digital revolution brings about in work organi-
zation must be dealt with. Unlike Fordism, work can be per-
formed anywhere, making it possible to overcome the top-down
approach while empowering the worker, who is now given more
autonomy. Performance thus acquires a fluid and more frag-
mented character (32), and tasks can be managed remotely, with-

a “modern disease caused by one’s inability to cope or deal with information
and new communication technologies in a healthy way”.

(% ILO, Work for a brighter future. Global Commission on the future of work, 2019,
p- 43, gives emphasis to the buman-in-command approach, so humans rather
than machines make final decisions. Cf. also F. SEGHEZZI, op. cit., p. 178,
who argues that “alienation and data production concerning the monitoring
of one’s performance” are effective risks.

(Y See G. CRENCA, L'evoluzione della professione attnariale nella gestione dei rischi,
in INAIL, Sfide ¢ cambiamenti per la salute ¢ la sicurezza sul lavoro nell'era digitale.
Atti. Seminario di aggiornamento dei professionisti Contarp, Csa, Cit, cit., p. 19.

(%) Cf P. PAScUCCI, Note sul futuro del lavoro salubre e sicuro. .. ¢ sulle norme sulla
sicurezza di rider & co., in Diritto della Sicurezza sul Lavoro, 2019, No. 1, p. 39; J.
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out being onsite. EU institutions have highlighted the emerging
risks of working remotely, especially the European Agency for
Safety and Health at Work (33). One danger is to neglect the pro-
tection of workers operating in fluid contexts, to the detriment
of health and safety traditionally understood and their social di-
mension. Even though they are permanently connected, many
workers might self-isolate, so they risk losing their identity. This
is so because they no longer work in a workplace in which
meaningful relationships and a sense of belonging can be build.
In this sense, workers’ physical distance from the employer as
well as from the traditional workplace might give rise to individ-
ualism and social isolation (34). Furthermore, research has shown
that people operating remotely work more hours than those at
the employer’s premises. Other studies have highlighted a
change in time management, which in remote work tends to
overlap, thus affecting one’s work-life balance (3%). This new or-
ganization requires one to consider the potential damage to
workers’ health, ¢g. stress (3%) and the overlap between work and

MESSENGER ET AL., Working anytime, anywhere: The effects on the world of work,
Eurofound, ILO Research Report, 2017, pp. 21 ff.

(%) See EU-OSHA, Key trends and drivers of change in information and communica-
tion technologies and work location, 2017.

(*%) See S. ZAPPALA, Smart working e fattori psico-sociali, in M. NERI (ed.), Swart
working: una prospettica critica, Tao Digital Library, 2017, pp. 17 tf. See also N.
BLOOM, J. LIANG, J. ROBERTS, Z.J. YING, Does Working from Home Work?
Evidence from a Chinese Experiment, in The Quarterly Journal of Economics, 2015,
Vol. 130, No. 1, in which some economists examined a Chinese travel agen-
cy with 16,000 employees that had told some of them to work from home.
Initially, the experiment seemed to benefit workers and the company. Em-
ployees worked harder and said they were happier with their jobs. Mean-
while, the company saved more than § 1,000 per employee in reduced office
space. But when the agency implemented this policy in all the company, a
feeling of loneliness was reported among staff.

(®®) See J. MESSENGER ET AL., gp. c¢it., pp. 21 ff.

(%) F. MALZANI, op. cit., p. 806, defines it as a “modern form of alienation”.
In the 2004 Framework Agreement concluded by CES, UNICE, UEAPME
and CEEP, work-related stress is defined as “a state which is accompanied
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family life (*7). Remote work can therefore increase work-related
stress, psychosocial disorders and the likelihood of suffering ac-
cidents due to lower levels of attention (3%). Barring few excep-
tions (*), until a few years ago it was still possible to see a clear
separation between work and personal life. Now the blurring of
this distinction undermines the foundations of health and safety
legislation, which is based on the concept of ‘organisation” and
‘opportunity to work’, up to the point of challenging the em-
ployer’s obligations in terms of health and safety. This situation
also questions the need of legislation to adapt to changes to the
workplace without affecting one’s freedom of economic initia-
tive (art. 41 of the Constitution) and right to health (art. 32 of
the Constitution). As for the specific risks resulting from remote
work, “work performed outside traditional spaces may lead the
worker to self-impose a faster work pace in order not to lose the
benefit of this form of employment (e.g. shorter lunch breaks or
no lunch breaks at all). In addition, if the worker chooses their
own home as the place of work, they might ighore or underes-
timate morbidity events and implicitly waive the right to sick

by physical, psychological or social complaints or dysfunctions and which
results from individuals feeling unable to meet the requirements or expecta-
tions placed on them”.

(") See COMMISSIONE EUROPEA, Documento di riflessione sulla dimensione sociale
dell’Enrgpa, COM(2017) 206 final, 26 April 2017; M. WEISS, Digitalizzazione:
sfide ¢ prospettive per il diritto del lavoro, in DRI, 2016, No. 2, p. 659; E. GENIN,
Proposal for a Theoretical Framework for the Analysis of Time Porosity, in IJCLLIR,
2016, Vol. 32, No. 3, where time porosity is examined.

(®®%) As for psychosocial risks, see the EU-OSHA, Expert forecast on emerging
psychosocial risks related to occupational safety and health, 2007, where ten new psy-
chosocial risks are identified, classified considering: new forms of employ-
ment contracts, precarious work, irregular and flexible working time, job in-
security, work intensification, ageing workers, violence and bullying.

(*%) See M. PERSIANLI, Diritto della previdenza sociale, Cedam, 2014, pp. 185-180,
who argues that “for the special circumstances in which work is carried out
in the countryside, private life cannot be cleatly separated from professional
life. Accordingly, any accident that is even partially linked to rural activities
should be seen as work-related”.
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leave” (V). Also, with reference to these risks, assessment must
be performed as referred to in arts. 28 ff. of Legislative Decree
No. 81/2008, putting forward measures to tackle them (eg. in-
formation and training). This is so because any space can be
turned into a place of work, provided that a workstation is sup-
plied which can be accessed by the worker in the context of
their activity (*!). One solution to deal with this risk could be the
right to disconnect, already introduced by art. 19 of Act No.
81/2017, for agile work (*2). This provision has made possible
for the worker to disconnect so the company cannot contact
them outside working hours, without this entailing any conse-
quences. This right should be extended to all employment rela-
tionships in which the worker is provided with tools allowing
them to operate remotely. It has been observed that disconnec-
tion must be conceived as a preventive measure, in line with leg-
islation governing the best possible safety that can be offered in
technological terms. In this sense, this aspect must be consid-
ered every time workers are provided with devices so work can
take place beyond normal working hours (*3). As long as this
provision is limited to agile work, it will be up to employers to
assess whether or not there is a risk that their employees are ‘al-

(*9) See F. MALZANL, 1/ lavoro agile tra opportunita e nuovi rischi per il lavoratore, in
DIM, 2018, No. 1, p. 26.

(*1) See Court of Last Resort 5 October 2017, No. 45808.

(*3) By ‘agile’ work is meant work performed in the context of salaried em-
ployment, referred to in arts. 18 ff. of Act No. 81/2017, which is carried out
outside the employer’s premises without constraints in terms of time and
place when technology is used. Cf M. TIRABOSCHL, I/ lavoro agile tra legge e
contrattazgione collettiva: la tortuosa via italiana verso la modernizzazione del diritto del
lavoro, in DRI, 2017, No. 4, pp. 921 ss.; see also L.M. PELUSI, La disciplina di
salute e sicurezza applicabile al lavoro agile, idem, pp. 1041 ss. Workers engaged in
agile work should also be given training on the risks they can face when op-
erating away from the company.

(*) See A. DONINI, [ confini della prestazione agile: tra diritto alla disconnessione e
obblighi di risultate, in M. VERZARO (ed.), I/ lavoro agile nella disciplina legale collet-
tiva ed individuale. Stato dell’arte e proposte interpretative di un gruppo di giovani studio-
si, Jovene, 2018, p. 129.
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ways-on’, thus facing increased levels of stress or burnout. If this
is the case, employers, along with prevention experts and occu-
pational doctors, should identify measures to ensure disconnec-
tion, taking into account the limits on working time imposed by
Community law, as well as the exceptions provided by art. 17, §
1, of Directive 2003/88/EC of 4 November 2003, stating that
“the duration of working time, due to the characteristics of the
activity carried out, is not measured, predefined, or determined
by the workers themselves”. As for the measures promoting dis-
connection, it was stated that compliance with the 11 consecu-
tive hours of daily rest would not be sufficient to ensure the
right to disconnect. It is necessary to provide the times within
which the worker can and cannot be contacted by the employer
(*4). From this point of view, turning off the individual devices
assigned to workers or the office-based network would be the
only way to prevent employers from making contact with the
employee outside working hours (4). It has also been objected
that the prohibition of contacting workers through phone or
emails or the shutting down of company servers might not be
sufficient. What should matter is the worket’s workload, also in

relation to those objectives referred to in art. 18 of Act No.
81/2017 ().

If the concepts of ‘workplace and organisation’ have evolved
until becoming ‘fluid’, the risks that workers can face both in
and outside the company should also be assessed (*7). As work is
increasingly performed outside the employer’s premises, the tra-

(**) See C. SPINELLIL, Tempo di lavoro e di non lavoro: quali tutele per il lavoratore
agile?, in ginstiziacivile.com, 31 August 2018, p. 8.

(*) See A. FENOGLIO, I/ diritto alla disconnessione del lavoratore agile, in G. ZILIO
GRANDI, M. BIASI (eds.), Commentario breve allo Statuto del lavoro antonomo e del
lavoro agile, Cedam, 2018, pp. 558 ff.

(%) See E. DAGNINO, I/ diritto alla disconnessione nella legge n. 81/2017 e
nell'esperienzga comparata, in DRI, 2017, No. 4, p. 1034.

(") See G. LOY, A/ principio, sta il principio della fatalita, in L. GUAGLIANONE,
F. MALZANI (a cura di), op. cit., pp. 52 ff.
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ditional workplace might lose momentum, so the difference be-
tween the outside and the inside is no longer relevant (*), nor is
that between occupational health and safety and public health
(). In this perspective, it seems “difficult to deny that the rela-
tionship between the work environment and the general envi-
ronment revolves around the individual” (°%).

3. A Holistic Approach: Organizational Ergonomics and
Total Worker Health

The protection of workers’ health and safety is evolving consid-
ering two directions: work organisations and health promotion
beyond traditional risk assessment. Compliance with ergonomic
principles (°!) requires one to avoid “repetitive tasks, making it
necessary for ‘those in charge of health and safety’ to review the
system. This is so because this approach identifies all aspects of
production, with a view of improving positive effects on work-
ers to seek their well-being” (52). The goal is to adapt work to
people (33) in order to create a link between legislation governing

(*) On the difference between external and internal environment, and the
consequences on the surrounding context, see P. TOMASSETTI, Diritto del
lavoro e ambiente, ADAPT University Press, 2018.

(*) Further information on this aspect can be found in the report edited by
Bensadon and Barbezieux for France’s Minister of the Environment, .Articu-
lation entre santé an travail et santé publigue: une illustration au travers des maladies
cardiovasculaires, 2014, and in the thematic bibliography listed by the Centre
de documentation de I'Irdes, in www.irdes.fr, section Publications par thémes, en-
try Santé et travail.

(% See R. DEL PUNTA, Tutela della sicuregza sul lavoro e questione ambientale, in
DRI, 1999, No. 2, pp. 151-153.

(1) Further information about ergonomics is available in G. MANTOVANI
(ed.), Ergonomia. Lavoro, sicureza e nuove tecnologre, 11 Mulino, 2000.

(°2) See G. CORBIZZI FATTORI, Ergonomia organizzgativa, dai principi
all applicazione: il modello Ergo-Ommia, in 1SL, 2018, No. 10, p. 523.

(®) See L. MONTUSCHI, Diritto alla salute e organizzazione del lavors, Franco
Angeli, 1989, pp. 49 {f.
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ergonomics and prevention measures (°*). In this sense, ergo-
nomics and work organization seem to relate “the work envi-
ronment to people’s characteristics and needs” (33). In this per-
spective, it seems necessary to find a new approach, so ergo-
nomics should be considered not as a way of adapting work
equipment to the individual, but as a key factor that deals with
human-based work organization, thus affecting the interaction
between man and the environment. Rethinking ergonomics in
new places of work could mean reviewing the entire subject. It is
art. 15 of Legislative Decree No. 81/2008 which establishes
compliance with ergonomic principles when defining work and
production methods, in order to reduce monotonous and repeti-
tive tasks. In accordance with these ergonomic principles, it will
be appropriate to place the person centre-stage, paying attention
to the psychological dimension in order to adapt work organiza-
tion to individual specificities. We should always consider the
importance of “sub-systemic relational dynamics”, which have a
significant impact on productivity and workers’ psychophysical
well-being (°%). A poorly organised company might constitute a
significant stressor that can give rise to psychosocial issues.
Thus, the main measure to tackle this risk is organizational well-
being, namely “the ability of an organization to establish rela-
tionships among the people who work there, thus ensuring the
highest degree of physical, psychological and social well-being
while optimizing performance” (°7). In this respect, some organ-
isational skills are needed that go beyond the ability to analyse
production processes, taking into account the psychological di-
mension, not only to protect mental health, but also to ensure

(% See F. MALZANTI, Awmbiente di lavoro e nuovi rischi per la salute: non solo mob-
bing, cit., p. 84.

(®® See F. MALZANI, Awmbiente di lavoro ¢ tutela della persona, Giuffre, 2014, p.
162.

(%) See G. CORBIZZI FATTORI, gp. cit., p. 525.

(°7) See P. PASCUCCL, Dieci anni di applicazione del d.lgs. n. 81/2008, in Diritto
della Sicurezza sul Lavoro, 2018, No. 1, pp. 2 ss.
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higher business efficiency. Some practices are developing aimed
at integrating occupational safety with individual wellbeing,
through the promotion of healthy lifestyles even outside the
workplace (°8). The blurring of boundaries between working and
private life and the dematerialization of traditional workplaces
are a consequence of new work organisations, which are reflect-
ed in the “Total Worker Health’ approach, which aims at safe-
guarding workers also beyond working hours. This makes it
possible to move from risk prevention at work to overall pre-
vention. This way, worker’s better health will also promote
higher company productivity and less public spending as regards
healthcare. However, it should also be noticed that using these
protocols outside work might interfere with workers’ private life,
since it is difficult to distinguish between an obligation and a
recommendation. Specific skills will be required within the com-
pany, particularly among professionals involved in prevention, in
terms of employer control. It is also important to emphasize
that in implementing these new measures, professionals with
skills in data protection are needed, since health promotion pro-
grams involve the processing of special data, as referred to in
art. 9 of the General Data Protection Regulation, 2016/679/EU.

4. An Ageing Workforce

A final risk that is worth mentioning is the ageing of the work-
ing population, which coincides with the advent of Industry 4.0
and might give rise to a number of issues. Over the next few
decades, the European union will experience a significant rise in
the proportion of older workers. It is estimated that around 30%
of men and women in the 50-64 years old age group require

(®%) The Total Worker Health approach, which draws on a holistic model,
includes all company measures, such as awareness campaigns aimed at pro-
moting workers’ wellbeing through measures that can be taken in private
life, e.g. physical activity, postural exercises, proper eating habits.
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workplace adjustments for health reasons (mostly musculoskele-
tal and mental disorders) in order to prevent early retirement
and work inability (). In addition, extended working life also
entails an increased risk of developing technopathies caused by
prolonged exposure to harmful substances. This phenomenon
poses safety issues because older workers’ skills are the least
suitable to manage current progress in work organization, fea-
turing the interconnection of man and machine. As a result, old-
er workers will be at greater risk of injury, also due to their lack
of ability to manage new technologies that will characterize pro-
duction. They may not be as prepared as their younger counter-
parts to deal with constantly evolving technologies, either be-
cause of the training received or because of a lack of familiarity
with these new devices. This risk could be prevented consider-
ing aspects like human resource management, work organization
and job assignments. Older workers should receive refreshment
training, providing them with necessary skills and informing
them on health and safety measures concerning age-related risks
(e.g. muscular-skeletal disorders, chronic diseases, cognitive or
sensory deficits). Under art. 28 of Legislative Decree No.
81/2008, workers’ age-related risks must be specifically assessed
by the employer. If a worker has a disability, it would be neces-
sary to promote “reasonable accommodations” — pursuant to
Legislative Decree no. 216/2003 (¢0) — “which promotes the
health and integration of the disabled person, as well as to pre-
vent discrimination” (°!). As for prevention, it should be noted

(*°) See J. ILMARINEN, Promuovere ['invecchiamento attivo sul lnogo di lavoro, EU-
OSHA, 2012, p. 1.

(60) Cf art. 3, § 3-bis, Legislative Decree No. 216/2003: “in order to ensute
compliance with the principle of equal treatment of people with disabilities,
public and private employers are required to adopt reasonable accommoda-
tions, as defined by the United Nations Convention on the Rights of Per-
sons with Disabilities, ratified pursuant to Act 3 March 2009, No. 18, to en-
sure that they are placed on an equal footing with other workers”.

(1) See A. ROSIELLO, Tutela della salute e prevenzione delle discriminazioni legate
all’eta nel contesto “Impresa 4.0”, in ISL, 2018, No. 6, p. 348.
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that some technological solutions made available by Industry 4.0
might benefit older workers, e.g wearable technology and exo-
skeletons, as might virtual and augmented reality. Finally, the
older workforce could be safeguarded by measures concerning
work organisation, eg. by concluding individual agreements on
agile work, reducing working hours, proposing part-time work-
ing arrangements or assigning different tasks. Given the variety
of risks resulting from the ageing of the working population and
the measures that can be adopted to deal with them, it is not
surprising that in recent years there has been an increase in pro-
jects concerning the implementation of increasingly sought-after
skills, e.g. those related to ageing management (43%) and diversi-
ty management (35%) (¢2).

5. Training and Regular Skills Updating

In the light of the above, it seems necessary to make reference
to the European Agency for Safety and Health at Work, which
argues that lifelong training and skill updating will be essential.
This is so because in the future people may perform tasks that
did not even exist before, doing so remotely. Training should
change, focusing on education, knowledge exchange and change
management, because workers will have to be increasingly able
to assess and self-manage their need for reviewing vocational
skills (93). Furthermore, and in line “with the interdisciplinary na-
ture of health and safety at work, which is certainly not the pre-
serve of lawyers”, even mandatory training is changing, in order

(2) See INAIL, ICT ¢ lavoro: nuove prospettive di analisi per la salute ¢ la sicurezza sul
lavoro, cit., p. 10.

(%) See N. STACEY ET AL., gp. cit., p. 63. One example of this is the work of
pickers in logistics, as they might lose their relevance in modern warehouses.
This might lead to make do without those skills developed over time, while
increasing work-related stress, as workers simply follow instructions, so they
are not encouraged to act autonomously.
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to develop soft skills. One example of this is the skills needed to
work as the head of the prevention and protection service (ac-
cording to art. 32 of Legislative Decree No. 81/2008, and the
agreement between the state and the regions) (°4). As noted, the
growing concern about workers” mental health (°%) will also re-
quire professionals who can deal with psychological aspects
linked to the shift towards Industry 4.0. It is not just about de-
veloping further skills to meet the needs of the market in the fu-
ture. It will be important to train professionals who are able to
strike a balance between production and health protection, in
order to stress “those limits that the Constitution imposes on
the business activity which, according to art. 41 of the Constitu-
tion, must always be carried out in such a way as not to affect
security, freedom and human dignity” (). It remains to be seen
whether these new skills will supplement those possessed by
prevention experts or they will pave the way for a new group of
professionals. If the latter, special training courses will be organ-
ised, as well as professional associations requiring state recogni-
tion (°7) it seems reasonable to imagine that the first scenario will
take place, though. However, given the opportunities technolog-
ical innovation can offer, it cannot be ruled out that in the near
tuture, the skills required to assess and contain the risks arising
from ongoing change will be different from those needed today.
This could lead to the rise of professionals who are called on to
support today’s prevention and safety operators, or even to re-
place them, due to the multitude of specialised skills possessed.

(% See C. LAZZARL, I/ futuro delle professioni ginridiche nel diritto della sicurezza sul
lavoro, tra tecnica e cultura, in Studi Urbinati di Scienze Ginridiche, Politiche ed Eco-
nomiche, 2017, No. 1-2, p. 156.

(°5) M. TRONCI, L. MERCADANTE, P. RICCIARDI, gp. ¢it., p. 52, stress that
robotics and artificial intelligence will need more attention also in relation to
psycho-social risks.

(9%) As stressed in Constitutional Court 23 March 2018, No. 58.

7y See W. TOUSIN, I/ sistema delle occupazioni sanitarie, 11 Mulino, 2000.






Chapter II.
SOME UNRESOLVED ISSUES

The analysis of the literature about the Fourth Industrial Revo-
lution provides food for thought when examined with a view of
understanding the challenges that arise for those dealing with
workers” health and safety. Some of these challenges will be dis-
cussed in the following paragraphs. The approach used in this
research has examined the notion of the IV Industrial Revolution —
which many associated with Industry 4.0 or the ‘smart factory’ —
to refer to a set of technological, demographic, economic and
social transformations. Scholars have not settled for evaluating
technological macro-trends, but they also investigated social
changes, related for example to growing social inequalities, new
urbanization, scientific progress in the medical and bio-medical
tield, and the effects on demography. This holistic approach jus-
tifies the use of a term as disruptive and significant as ‘revolu-
tion’, in the light of changes that question the paradigms imple-
mented thus far. In this sense, one might refer to research into
the technological transformations and the economic and social
impacts caused by the Fourth Industrial Revolution, prompted
by the crisis of Fordism, which began in the 1970s. This will
help to rethink some key issues, ¢.g. health and work and some
new legal dimensions, along the lines of the reflections provided
by Beck in relation to risk society as opposed to class society in
early modernity. Contemporary society would therefore be ‘re-
flexive’, as it deals with risks which are self-generated (e.g. tech-
nologies, productive processes, and social, economic, political
systems). In this sense, ‘risk’ is defined as “a systematic way of
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dealing with insecurities and randomness induced and intro-
duced by modernity itself”. For the purposes of this research,
what matters is the “awareness of risk as such”, ze. the fact that
the “shortcomings in risk-related knowledge cannot be convert-
ed to certainties by religious or magical knowledge”. This aspect
is in line with “the awareness of the limits of expert knowledge”,
conceived as the impossibility of knowing everything about the
consequences resulting from acts and processes. This concep-
tion of risk can be found in the literature discussing post-
industrial society, which is marked by profound changes in la-
bour relations. The technological changes produced by the
Fourth Industrial Revolution take place in the post-Fordist peri-
od, challenging some long-established assumptions. In particu-
lar, the time and space dimensions featuring work are being
questioned, because of technology, demographic and cultural
changes that influence the structure of the labour market. These
elements are not merely technological ones, but are induced by
more complex transformations brought about by economic, so-
cial and cultural changes originating in different ways.

1. The Concepts of ‘Health’ and ‘Health at Work’: Defini-
tional Difficulties and the Need for New Implementa-
tion Tools

When examining the concept of ‘health’, it is necessary to un-
derstand its application in the context of the employment rela-
tionship, and to identify the actions required by the employer
and those in charge of ensuring safety. The definition provided
by the World Health Organization (WHO) covers the individual
dimension — one’s wellbeing — but also the collective dimension,
which relates to the relationship with the environment. It is also
conceived not only as a goal, but also as a tool for self-
tulfilment. Health promotion therefore goes beyond the promo-
tion of a healthy lifestyle and does not only involve health pro-
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fessionals, but all social, political, institutional and economic en-
tities. The complexity of the concept of ‘health’ can also be seen
in the workplace. Even workers’ protection does not only con-
cern work-related accidents, but a number of related factors. In
attempting to ensure workers’ health, some aspects which char-
acterise the Fourth Industrial Revolution must be considered.
Reference is made to the work setting and the relationship with
the external environment, working time, new organizational
models, new jobs and new technologies and the related risks and
opportunities, the evolution of which affects the need for pro-
tection, responsibilities and legal rules. By and large, the current
context is characterized by the overlap of work and family life
and by technological innovations that change risks and the in-
struments used to prevent them. If we consider these aspects in
relation to the health of people and workers, it might be neces-
sary to provide new tools for safeguarding health at work that
take into account the new needs arising from today’s working
modes. Furthermore, some degree of continuity should be en-
sured between the instruments promoting occupational health
and those ensuring public health, more generally, due to the
overlap of work and family life referred to before. Therefore,
several questions arise, ze. how to address the wide character of
the concept of health in the current situation. The WHO ap-
proach might be an option, also because it might be difficult to
put forward an alternative, eg narrowing down the definition
might not be workable. It is true that the definition was elabo-
rated in a different context in which the developments marking
the Fourth Industrial Revolution were not predicable. Yet nar-
rowing the concept of health, bearing in mind the new configu-
ration of work, is not consistent with people’s need for protec-
tion when it comes to health and dignity. As it seems difficult to
amend the health concept — an aspect that has been also stressed
by relevant research — perhaps it is possible to focus on imple-
mentation tools, promoting cooperation between different enti-
ties engaged in health protection. Another issue is the link be-
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tween public and occupational health. Work and the place where
it is carried out are a means and an end for the control and pro-
motion of public health. This is because work has a universal
character and is socially and economically necessary. Therefore,
promoting workers’ health — and thus productivity — is funda-
mental for societal wellbeing. An example of this is remote
working, as this form of employment leads to workplace dema-
terialization. In this sense, effective prevention policy could limit
the negative consequences on workers’” health in the long term,
concurrently promoting sustainability in terms of public health
spending. Given its nature, work represents the focus of public
health protection. In this sense, it is necessary to provide tools
and strategies promoting effective communication between em-
ployers and public health authorities, in order to enhance re-
search, prevention and intervention policies. In this regard, the
implementation of this model may be easier in continental Eu-
rope, while it could be more difficult in Anglo-Saxon countries
(e the US) where the role and perception of public authorities
are more controversial and might conflict with a system mostly
governed by private autonomy.

2. New Technological Risks in the IV Industrial Revolu-
tion

The literature makes it clear that the first aspect to deal with is
technology, after which it will be possible to consider other
components. Reference is therefore made to ‘enabling’ technol-
ogies, such as: Internet of Things, augmented reality, 3D print-
ing, cloud, cyber-security, 5G, exoskeletons, wearable devices,
and big data. Each of these technologies works primarily in rela-
tion to the others and therefore the concept of ‘risk’ linked to
them should be given relevance. However, it is possible to iden-
tify some macro-categories of risk that illustrate the complexity
of the environmental and technical scenario when observing the
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evolution of occupational diseases and attempting to define
some prevention tools. Some common elements have emerged,
as will be seen below. Each of them is linked to one or more el-
ements characterizing the new production context. Here, refer-
ence is made to the technological and organisational innovations
that have led to prevention or working tools, as well as new risk
factors for human health, both inside and outside the company.
With work that has become flexible, health-related risks have al-
so expanded. This is not only in terms of different harmful fac-
tors, but also in consideration of the combination of workplace
and general risks. Moreover, risks are now related to technolo-
gies, production processes and organizational dynamics.

Exposure to Harmful Substances

This is not entirely new, yet new technologies and production
have led to new risks arising from the use of innovative materi-
als. One example of this is the risks arising from nanotechnolo-
gies and nanomaterials. These technologies help to develop
more efficient products or processes in various fields (e.g a 3D
printer might provide benefits in terms of versatility, work flexi-
bility, customization, energy savings, also reducing the environ-
mental impact of production), though the effects of the sub-
stances they release on the human body are largely unknown.
The interaction with new technologies and new substances at
work exposes workers to a number of health-related risks.

Musculoskeletal Disorders

The use of technology in manufacturing has innovated some
tasks. Some of them have been made less physically demanding
(eg. exoskeletons), others more flexible in terms of space and
time (using ‘wearable’ devices), benefitting organizational flexi-
bility and the balance between work and family life. This tech-



28 THE PREVENTION SYSTEM AND INSURANCE COVERAGE

nology also makes it possible to increase environmental safety,
also when performing certain tasks. However, the use of these
technologies can also lead to musculoskeletal disorders, due to a
number of reasons (eg sedentary lifestyle and repetitive move-
ments).

Human-Machine Interaction

With reference to the risks deriving from man-machine interac-
tion, some new-generation technologies are characterized by el-
ements (e.g. Al, machine learning) that give them autonomy that
may be complex to manage, particularly when used by workers
and in case of malfunctions. The complexity of the interaction
may also derive from the little usability of technologies, which
generates delays when recognizing malfunctions and putting
forward measures to deal with them. Further risks concern those
associated with virtual reality or exoskeletons, which for exam-
ple impact on the correct perception of reality. With regard to
organizational models, the interaction between man and ma-
chine is critical, in terms of possible isolation, but also when
concerning the pressure connected to the use of monitoring sys-
tems for production or to the work pace imposed by the man-
machine relationship.

Psychosocial Risks

Psychosocial risks are discussed extensively in the literature and
in institutional studies. They arise when technologies are used in
rarefied contexts, causing work-related stress, overload, sleep
disorders, and anxiety. Other risk factors include the control car-
ried out through technology when monitoring performance, the
feeling of providing a limited human contribution against the ef-
ficiency and autonomy of technological tools, the need for con-
tinuous adaptation to technological progress, the lack of trans-
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parency of the algorithms or the functioning of automatic deci-
sion-making. There is also a widespread theory concerning the
link between unstable working conditions and this type of risk.

Cyber Security

While the data collected and processed through new technolo-
gies can improve occupational health and safety, risks can arise
that are not strictly related to health conditions when these data
are integrated into a wider public system. These risks concern
privacy, both in terms of the discriminatory use of the infor-
mation processed and as regards the dissemination of sensitive
data.

Exposure to Electromagnetic Fields

This is not an emerging issue, but it is still unresolved in terms
of health-related risks and occupational diseases. Exposure to
electromagnetic fields could increase in intensity and duration
due to technological advances (5G, medical devices, and
smartphones).

3. The IV Industrial Revolution beyond Technology: Or-
ganization, the Labour Market, Demography and the
Environment

The literature shows that the advent of the Fourth Industrial
Revolution has challenged Fordism, favouring new work organi-
zation. A modern notion of ‘work’ also established which result-
ed from capitalism. The 19th century economic literature pro-
moted an idea of work to be understood in terms of production,
along the lines of other production factors, such as land and
capital. From the first Industrial Revolution onwards, the notion
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of work has included only value-creation activities, which were
economically relevant. Productive and salaried employment had
proliferated until twentieth-century industrialism, thanks to re-
productive and care work, traditionally entrusted to women and
excluded from market dynamics, which drew on a gender-based
division of labour. A holistic understanding of the innovative
impact of the IV Industrial Revolution cannot disregard the de-
mographic transformations that have affected the size and struc-
ture of the labour market. Social phenomena — e.g. the ageing of
the population, women’s emancipation and access to employ-
ment, the migratory flows and the change in the family structure
— are enabling the transformations making up the Fourth Indus-
trial Revolution. The ageing of the population is one of the most
investigated phenomena in national and international reports.
The gradual increase in the average age of workers affects not
only the age composition of the workforce, but work sustaina-
bility with respect to tasks, life requirements, the onset of chron-
ic diseases, an extended working life and the consequent pres-
sure placed on the public healthcare system. Furthermore, the
aging of the population leads to an increased demand for care
services, e.g. caregivers, assistants, nurses and domestic workers.
Among the social phenomena affecting the functioning of the
labour market, relevance should be given to women’s access to
formal employment, the result of the socio-economic changes
and the evolution of production. Starting in the last decades of
the 20th century, female participation in the European labour
market has increased in industrialized countries, becoming one
of the main drivers of economic and social change. The growth
of female participation in non-domestic work began at different
times and has continued at different rates. However, the increase
in the number of jobs available to women has not been matched
by an improvement in terms of quality. The position of women
in the labour market is affected by occupational segregation and
other issues — wage differentials, limited access to top positions,
domestic and family responsibilities — which place female work-
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ers at a disadvantage when compared to their male counterparts.
Statistically speaking, women usually hold atypical jobs associat-
ed with high instability. More recently, women’s participation in
the labour market has benefitted from a new flexible form of
work promoted by the IV Industrial Revolution, ze. so-called ag-
ile work, with a view of providing a better work-life balance, alt-
hough risks exist that have already been mentioned.

Formalizing Care Work

The demand for domestic and care work has been growing since
the end of the last century, a period in which lower fertility and
higher emancipation were reported among women, while longer
life expectancy was recorded in general. The growing demand
for care and assistance means related jobs can be formalized.
Yet a paradox emerges, whereby the opportunities of women in
rich countries to enter employment are the result of the work of
other women who come from poorer countries. This perpetu-
ates the risk of occupational segregation with respect to ‘female’
jobs, which leads most female workers to engage in care work,
considered as a ‘natural’ activity for them. Furthermore, this ac-
tivity is carried out informally, so problems emerge in terms of
wage protection and regulation, and of course occupational
health and safety. A further issue concerns the use of digital
platforms in home care and domestic work, which entails both
benefits and risks. Platforms can be used to formalise irregular
work, to limit the costs when matching supply and demand for
domestic services, to offer quality services, to increase the op-
portunities for regular employment. Yet these platforms often
fail to provide effective economic and social security to their us-
ers.
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3.1. Emerging Risks

Gender-Related Issues

The relevant literature identifies two approaches to women’s
health and safety risks in the labour market. Considerable re-
search has examined the risks emerging from the feminization
of the labour market. Furthermore, studies have been concerned
with health and safety risks related to new jobs performed by
female workers. In relation to women’s participation in the la-
bour market, it is stressed that a ‘neutral approach’ to health and
safety was firstly used, ignoring gender differences, thus under-
estimating the level of risk for women. It was only in the 1990s
that risk assessment took account of gender-related differences.
A gender perspective was then used for the analysis of health
and safety risks, moving beyond those related to pregnancy and
breastfeeding. The second approach referred to before empha-
sises that little research has been conducted on the safety and
health of women of all ages in paid and unpaid employment.
The main frame of reference for this analysis is ‘gender segrega-
tion’, which supports the importance of analysing the potential
risks generated by horizontal and vertical segregation. For ex-
ample, the risks associated with ‘female occupations’ are found
in domestic work, as well as in the hospitality, food and
healthcare sector. When carrying out gender-based risk assess-
ment, environmental characteristics and protective measures
should also be considered, as they are often modelled upon male
workers. Vertical segregation too might affect women’s health
and safety. The job insecurity faced by women increases their
exposure to occupational hazards, illness and stress. Finally,
domestic work, which is usually performed by women, is not yet
taken into account by forensic medicine, nor is it regarded as a
form of paid employment.
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Older Workers and Risks: Stereotypes and Chronic Diseases

The ageing of the population and the consequent increase in re-
tirement age mean that workers are faced with longer working
lives, which expose them to occupational hazards and age-
related problems. Studies report that work participation changes
with age, due to a decline in sensory and cognitive functions,
along with a deterioration of the musculoskeletal system and an
increase in the incidence rate of diseases (e.g. cardiovascular, res-
piratory, hormonal and metabolic disorders). The literature has
also reported a widespread incidence of chronic diseases among
older workers, who will be increasingly subject to physical limi-
tations and absenteeism. This situation not only affects older
workers’ tasks, but also their families and the social system, ze.
the sustainability of the healthcare system. There is also a cultur-
al problem, namely the negative stereotypes linked to age, e.g. the
belief that older workers are less motivated and productive than
their younger colleagues. Consequently, the organizational
changes linked to Industry 4.0 technologies and the heterogenei-
ty of the workforce are leading to the personalization of work.
In this sense, the relevant literature is starting to focus on the
health of workers by also considering their psychophysical pecu-
liarities (e.g. age, gender). From this point of view, the 20t centu-
ry notion of health seems to have been ousted by a more inno-
vative concept, for which new tools and regulations must be
elaborated.

4. New Work Spaces

The Fourth Industrial Revolution is marking the shift from an
information society to a knowledge society featuring ‘ubiquitous
knowledge’, in which people communicate with each other, and
machines communicate with people and other machines, leading
to the ‘Internet of Things’. While it is true that work involves a
man-machine interaction which presupposes new regulations,
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current changes are not only due to the new technologies intro-
duced at work, as they focus on a new concept of a ‘workplace’.
If digitalization of work also concerns the workplace, this means
that tasks can be carried out anywhere and at any time. Digitiza-
tion and globalization have made it possible to work anywhere
thanks to the regular access to the information and data neces-
sary to perform assignments. The office is ubiquitous: it is now
up to workers to draw a difference between home and the place
of work, with implications on the traditional distinction between
work and family life. A new idea of the ‘office’ emerges, which
has both a physical and a virtual character and is increasingly
characterized by open-plan models in which workers” knowledge
is shared. Therefore, a question arises as to whether the regula-
tions protecting the health and safety of workers, which tradi-
tionally concern workplaces, are still suitable for responding to
the challenges posed by new work settings. In addition, work of-
ten takes place outside the company’s premises in co-working
areas. Yet co-working does not always effectively contribute to
creating positive interactions, knowledge sharing and exchanges.
In some cases, organization experts have demonstrated that
open-space offices can significantly reduce collaboration, collec-
tive intelligence and worker satisfaction. Consequently, while
physical boundaries have long played a functional role in many
ways, helping people to make sense of their environment, the
impact that an open-plan office has on workers could be any-
thing but positive. These new forms of work can therefore cre-
ate new situations of stress and potentially affect workers’
health. In this sense, the work environment plays a strategic role,
as it might improve productivity and organizational wellbeing,
with a possible impact on employee absenteeism and motiva-
tion.



SOME UNRESOLVED ISSUES 35

4.1. Overcoming the Distinction between the ‘Inside’ and
the ‘Outside’

Today, the company is no longer the only place where work is
performed. While it might be an overstatement to speak of the
disappearance of the workplace, it is difficult to overlook the
need to respond to new dimensions, by also rethinking the rules
concerning a fixed workstation. In this perspective, the issue can
be addressed by making mention of a “dynamic work environ-
ment”, which raises doubts about responsibilities and the role of
the organization in terms of prevention obligations. It is in this
context that the emergence of new jobs leads one to evaluate the
opportunity to review protection taking into account the ways in
which work is carried out.

5. Working Time

The literature has addressed the impact of technological and or-
ganizational transformations on working time considering many
dimensions, with different relevance in terms of new risks for
workers” health and safety. For example, it has been stressed that
automation should be accompanied by a reduction of working
hours. Yet research has focused mainly on the relationship be-
tween automation and working time in connection with unem-
ployment rates, thus failing to consider the improvements of
working conditions. Furthermore, economic transformations
and organizational models caused by globalization and custom-
ised production have been analysed in relation to the widespread
use of part-time work. Equally in this case, OHS has been given
a limited role, notwithstanding its relevance when it comes to
the links with economic insecurity. It is when considering the
ways of carrying out work within a given contractual relationship
that the link between technological and organizational transfor-
mations and health and safety comes to the fore. In this context,
opportunities and risks emerge when workers can operate any-
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time. As for the opportunities, this flexible form of working
promotes a better work-life balance. However, widespread con-
nectivity and being ‘always on’ might further blur the boundaries
between work and professional life, leading to technostress,
overworking and more frequent musculoskeletal disorders. A
further element, which is linked to the technological transfor-
mations underway, refers to the notion of ‘smart working’ as a
managerial philosophy, to be distinguished from that of ‘agile
work’, which represents its partial implementation in the Italian
context. It has been highlighted how the characteristics of this
managerial approach — e.g. working anytime and anywhere — are
a mere component of a broader approach in work organization
strategies. A dimension of autonomy and responsibility develops
which is dealt with at a managerial level through an organisation
based on projects and results. Working time is therefore one of
the main aspects that health and safety legislation should consid-
er.

6. Health and Safety Professions and Skills in the IV In-
dustrial Revolution

In the last decades, the literature has not focused much on
health and safety professionals. Research has shown that the
training and the requirements needed to operate as health and
safety professionals are often neglected, though there is a link
between these shortcomings in the literature. One aspect that
emerges is the lack of a clear and shared definition of an ‘occu-
pational health and safety professional’. The absence of a shared
perspective increases difficulties when defining the main charac-
teristic of OHS professions, due to different professionals with
different titles and training who often operate in the same envi-
ronment and therefore tend to overlap and generate confusion.
In addition to definitional problems, there is inconsistency be-
tween the various names used in different countries and even
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within the same country, an aspect which complicates compari-
sons between health and safety professionals working in differ-
ent contexts. The complications are mainly due to terminologi-
cal and language issues, but also to different health and safety
legislative frameworks adopted at a national level. The process
of identifying the skills that should be updated by professionals
involved in occupational safety, health and prevention is far
from being complete. The reference is often a generic one and
includes soft, specialized and technical skills, with a different
emphasis on the need to develop an interdisciplinary approach
that takes into account the complexities of each task and role. It
is clear that most professionals need to have their skills updated
to meet the new requirements imposed by the changes taking
place in the labour market. However, there are limitations in the
management of health and safety training for both professionals
and workers in general. The main criticisms concern the fact
that training is not related to real work contexts and they are in-
tended as mere compliance with training obligations. So, further
issues exist that need to be explored. For example, there is the
question of how new professions and skills for health and safety
are created, which also relates to the basic skills that must be
possessed by all those referred to as ‘health and safety profes-
sionals’. One should also wonder about the skills needed by
workers and the learning paths and methods that will need to be
developed and created to update the expertise of those who play
a key role in occupational health and safety.

7. A New Approach to the Changes Taking Place at Work
and its Effects on Health and Safety

In conclusion, we might dare to put forward a framework within
which to place the current investigation. The starting point is to
consider a labour market model that follows transitional labour
markets, which identify transitions as a standard practice in the
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evolution of one’s career. This perspective contributes to broad-
ening research into workers’ health and safety. Safety and health
should be developed moving from organizations to specific
transitional markets modelled around critical transitions. A new
approach to people’s health and safety should consider that
workers experience much more fragmented career path than in
the past. This is in terms of places and times of work, which is
no longer characterized by standard forms of employment.
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EMERGING ISSUES






Chapter I.
REMOTE WORK AND COLLECTIVE BARGAINING

1. Introduction

Covid-19 has given new momentum to agile working (1). This
way of organizing work — thanks to which tasks can be per-
formed outside the employet’s premises through IT tools — has
ensured physical distancing and the continuation of many pro-
ductive activities during the lockdown. The massive use of re-
mote work — often misleadingly referred to as ‘smart working’ in
newspapers (?) — was therefore mostly aimed at preventing the
spread of the pandemic at work (3). Significantly, emergency leg-

(!) Pursuant to art. 18, § 1, of Act No. 81/2017, remote work is a way of
working agreed upon by the parties, which also agree on the relevant phases,
cycles and objectives, without time and space constraints, thanks to the use
of technological tools. Remote work is performed inside and outside the
company. The only requirement concerns the maximum duration of the dai-
ly and weekly working time, as laid down by the law and collective bargain-
ing.

(3) On the definition of agile work, see § 2.

(®) This can be assumed from the emergency legislation aimed at tackling the
pandemic and from the anti-contagion protocols concluded in 2020 by the
social partners. Emergency legislation is discussed by E. DAGNINO, M.
MENEGOTTO, L.M. PELUSI, M. TIRABOSCHI, Guida pratica al lavoro agile,
ADAPT University Press, 2020, pp. 81-91, while protocols are referred to in
G. BENINCASA, M. TIRABOSCHI, Covid-19: le problematiche di salute e sicurezza
negli ambienti di lavoro tra protocolli condivisi e accordi aziendal, in M. TIRABOSCHI,
F. SEGHEZZI (eds.), Welfare ¢ lavoro nella emergenza epidemiologica. Contributo sulla
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islation gave workers who were most at risk of contagion, ¢g.
because of age or concurrent pathologies, priority when access-
ing this way of working (*). Nonetheless, the need to use remote
work has highlighted some fundamental aspects concerning this
work organization, especially in relation to health and safety. Ag-
ile work can be considered as “a tool contributing to the imple-
mentation of health regulations, promoting ‘physical, mental and
social’ wellbeing, and striking a balance between ‘private and
professional life”” (%). Yet some authors — also following the en-
actment of ordinary legislation — have argued that those working
remotely could face a reduction of safety levels when compared
to their colleagues operating onsite. This was so because these
workers perform tasks in settings not intended for work, save
for co-working areas or companies’ satellite offices ().

These observations bear relevance when considering that sud-
denly some 4 million workers in Italy (7) had to work remotely
on a full-time basis. In this sense, one might note that the
healthcare emergency did not enable companies to immediately
provide workers with tools to convert their houses to workplac-
es. This situation has also affected other organizational aspects,
with consequences on the quality of this form of employment
and health and safety. Similar considerations apply to other risks
related to working remotely, namely the blurred boundaries be-

nnova questione sociale. V'olume V. Le sfide per le relazioni industriali, ADAPT Uni-
versity Press, 2020.

(* See E. DAGNINO, M. MENEGOTTO, L.M. PELUSI, M. TIRABOSCHI, ap.
cit., pp. 89-90.

() See G. LEONE, La tutela della salute e della sicurezza dei lavoratori agil, in D.
GAROFALO (ed.), La nuova frontiera del lavoro: antonomo — agile — occasionale. Ag-
giornamento al decreto-legge 12 luglio 2018, n. 87 c.d. decreto dignita, ADAPT Uni-
versity Press, 2018, p. 471.

(%) See L.M. PELUSI, La disciplina di salute ¢ sicurezza applicabile al lavoro agile, in
DRI, 2017, No. 4.

() These statistics were provided by MINISTERO DEL LAVORO E DELLE PO-
LITICHE SOCIALI, ISTAT, INPS, INAIL, ANPAL, I/ mercato del lavoro 2020. Una
lettura integrata, 2021, p. 25.
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tween work and family life (8), hyper-connectivity (%), stress (10),
burnout, postural issues and visual impairments (11), as well as
isolation (2). The incidence of these risks was even more signifi-

(®) See J. POPMA, The Janus face of the New Ways of Work’. Rise, risks and regula-
tion of nomadic work, ETUI Working Paper, 2013, No. 7, pp. 5 tf.

(°) See B. MORISET, Building new places of the creative economy. The rise of the
coworking spaces, paper presented to the 2% Geography of Innovation International
Conference 2014, Utrecht, 23-25 January 2014, p. 5, pursuant to which hyper-
connection makes knowledge workers more isolated.

(19 This is defined as “the modern form of alienation” in F. MALZANI, An-
biente di lavoro e nuovi rischi per la salute: non solo mobbing, in 1. GUAGLIANONE,
F. MALZANI (eds.), Come cambia ['ambiente di lavoro: regole rischi, tecnologie, Giuf-
fre, 2007, p. 86. In the 2004 Framework Agreement concluded by CES,
UNICE, UEAPME, and CEEP, work-related stress is defined as “a state
which is accompanied by physical, psychological or social complaints or dys-
functions and which results from individuals feeling unable to meet the re-
quirements or expectations placed on them”.

(') Exrgonomic and postural issues are among the most relevant risks result-
ing from improperly designed workstations, as reported by L. PERETTO, A.
SANDELLI, F.S. VIOLANTE, Titolo III, Attrezzature munite di videoterminali, in P.
TULLINI (ed.), La nuova sicurezza sul lavoro. D.lgs. 9 aprile 2008, n. 81 ¢ successive
modifiche. 1. Gestione della prevenzione, Zanichelli, 2011, p. 239. See F. MALZA-
NI, op. cit., p. 84, who discusses the risks related to ergonomics, which are
linked to prevention. See also G. MANTOVANI (ed.), Ergonomia. Lavoro, sicu-
rezza e nuove tecnologie, 11 Mulino, 2002.

(12) See F. MALZANI, I/ lavoro agile tra opportunita e nuovi rischi per il lavoratore, in
DIM, 2018, No. 1, p. 24. The increase of psychosocial issues following the
digitalization of work is dealt with also by M. WEISS, Digitalizzazione: sfide e
prospettive per il diritto del lavoro, in DRI, 2016, No. 3. As for the international
literature, see J. POPMA, op. cit., and J. MESSENGER ET AL., Working anytine,
anywhere: The effects on the world of work, Eurofound, ILO Research Report,
2017. See also C. SPINUZZL, Working alone together coworking as emergent collabo-
rative activity, in Journal of Business Technology and Communication, 2012, Vol. 26,
No. 4, pp. 402 ff., where it is stressed that working anywhere might also lead
to isolation and the inability to establish relations. E. BERNSTEIN ET AL.,
The Implications of Working Withont an Office, in hbr.org, 15 July 2020, argue that
remote working makes it difficult to establish relationships, both long-
standing and superficial ones (this aspect is also demonstrated by M.S.
Granovetter, The Strength of Weak Ties, in The American Journal of Sociology,
1973, Vol. 78, No. 6). See also S. BERINATO, What Is an Office for?, in bbr.org,



44 THE PREVENTION SYSTEM AND INSURANCE COVERAGE

cant during the pandemic, as alternation between working from
home and operating at the company was not possible (13). In
considering the exceptions and simplifications introduced by
emergency legislation (14), one has concerned health and safety.
This refers to the employet’s obligation to provide workers with
information on the risks resulting from working remotely only
electronically (art. 22, § 1, Act No. 81/2017), using a form avail-
able on the Inail website (1%). This choice prompts some reflec-
tions with regard to the way information ensures workers’ pro-
tection. Doubts can arise with respect to the protection offered

15 July 2020; L.R. BLENKE, The role of face-to-face interactions in the success of vir-
tual project teams, Doctoral Dissertation in Engineering Management, Mis-
souri University of Science and Technology, 2013; D. THOMPSON, The Coro-
navirus Is Creating a Huge, Stressful Experiment in Working From Home. Even before
the pandemic struck, remote work was accelerating in the U.S. But the next few months
will be a very strange test of onr white-collar future, in www.theatlantic.com, 13 March
2020. Here, reference is made to research carried out by Google on its most
productive groups, in which ‘psychological security’ was seen as the most
important feature. The same point is made by M. MORRIS, J. NADLER, T.
KURTZBERG, L. THOMPSON, Schmooze or lose: Social friction and lubrication in e-
mail negotiations, in Group Dynamics, 2002, Vol. 6, No. 1. Finally, see N.
BLOOM, J. LIANG, J. ROBERTS, Z.]. YING, Does Working from Home Work?
Evidence from a Chinese Experiment, in The Quarterly Journal of Economics, 2015,
Vol. 130, No. 1, in which some economists examined a Chinese travel agen-
cy with 16,000 employees that had told some of them to work from home.
Initially, the experiment seemed to benefit workers and the company. Em-
ployees worked harder and said they were happier with their jobs. Mean-
while, the company saved more than § 1,000 per employee in reduced office
space. But when the agency implemented this policy in the company, a feel-
ing of loneliness was reported among staff.

(1) See Art. 18, § 1, Act No. 81/2017.

(') An overview of emergency legislation related to agile work is provided in
E. DAGNINO, M. MENEGOTTO, L.M. PELUSI, M. TIRABOSCHI, ap. cit., pp.
81-91.

(1) Here reference is made to the form which can be downloaded from the
Inail website: ¢f INAIL, Coronavirus: estese a tutta Italia le misure rafforzate e urgenti
per il contenimento del contagio. Informativa per il lavoro agile, in www.inail.it, 10
March 2020.
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by an information notice, even more so where it features stand-
ardized content.

In consideration of the issues brought about by the pandemic,
this study will attempt to go through the system of health and
safety protection for agile workers, investigating both ordinary
legislation and collective bargaining. In the first paragraph, a re-
view of the health and safety measures laid down in legislation
on agile work will be carried out, in order to find links with pre-
vention legislation and with the health and safety regulations ap-
plicable to telework. In this sense, it might be interesting to
adopt an industrial relations perspective, in order to understand
how collective agreements supplement legal provisions to ensure
agile workers full protection. In the second paragraph, an analy-
sis will be made of the measures adopted for this purpose by na-
tional and company-level collective bargaining, before and dur-
ing the pandemic.

2. The Legal Framework: Definitional Problems and
Questions of Interpretation

In the context of remote work, prevention has been given rele-
vance in the discussions made by Italy’s Parliamentary Commis-
sion (19) and in some research. The latter has highlighted that
fewer obligations in terms of health and safety were laid down
concerning agile work as compared to telework, indicating the
rationale of legislation (17) and the few rules governing this issue

(19) See R. GUARINIELLO, Lavoro agile ¢ tutela della sicurezza, in DPL, 2017,
No. 32-33, pp. 2007-2011.

(1) See E. COMO, R. TURL, Swart working: ne avevano proprio bisogno? Come cam-
bia il telelavoro, in Sinistra Lavoro, 2016, No. 32. On this aspect, see also M.
TIRABOSCHI, I/ lavoro agile tra legge e contrattagione collettiva: la tortuosa via italiana
verso la modernigzazione del diritto del lavoro, in DRI, 2017, No. 4, p. 928. The A.
argues that “it is difficult to say that Act No. 81/2017 was used by lawmak-
ers by watering down regulations on teleworking”.
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('8). For this reason, legal opinion has questioned the regulatory
framework, especially the links between Act No. 81/2017, the
Consolidated Text on Occupational Health and Safety (Legisla-
tive Decree No. 81/2008) and the general principles of labour
legislation (e.g. art. 2087 of the Civil Code). In order to deal with
these doubits, it is necessary to provide an overview of the provi-
sions contained in Act No. 81/2017 and to highlight their main
characteristics. Specifically, art. 22 states that the employer “en-
sures the health and safety of the worker engaged in agile work”.
it is also stressed that the employer “provides workers and their
health and safety representatives with an information notice in
which general and specific risks are detailed concerning the spe-
cial way in which work is performed”. Furthermore, it is high-
lighted that agile workers are required to “cooperate in the im-
plementation of the prevention measures laid down by the em-
ployer to cope with the risks of working remotely”. A further
prevention tool referred to by Act No. 81/2017 is the employ-
ee’s right to disconnect, the specifics of which are detailed in the
agreement on agile work entered into between the worker and
the employer (1%). Finally, health and safety regulations for agile
work also include art. 18 of Act No. 81/2017, which deals with
the employer’s responsibility for the safety and proper function-
ing of the technological tools made available to the worker. In
considering the limited (?°) character of the health and safety
provisions laid down in Act No. 81/2017, the main issue con-
cerns the obligation to deliver information to workers (art. 22,
Act No. 81/2017) in relation to the employet’s duty to ensure
workers’” health and safety. In this sense, this approach is also
contrasted with the interpretation denying the exhaustive nature

(18) See D. GENTILINL, G. FILOSA, La tutela della salute e sicuregza del lavoro nel-
lo smart working. Inquadramento ginridico e sfide formative, Working Paper
ADAPT, 2020, No. 20, p. 4.

(1) On the right to disconnect, ex multis, see E. DAGNINO, I/ diritto alla di-
sconnessione nella legge n. 81/2017 e nell esperienza comparata, in DRI, 2017, No. 4.
(29 See L.M. PELUSL, op. cit., p. 1043.
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of the prevention schemes laid down in Act No. 81/2017. In
examining the parliamentary discussion leading up to legislation
governing agile work (?!), it emerges that the original version of
Act no. 2233/2016 considered information as complementary to
the general obligation to provide protection (??). Moreover, the
interpretation according to which information provision is the
only fulfilment concerning health and safety seems to clash with
the principles of European Union law. According to them, pro-
tection for workers involved in flexible work arrangements
should be increased (¥3). Furthermore, it also conflicts with the
minimum standards of prevention ensured by European legisla-
tion, which ate mandatory pursuant to Act No. 81/2017 (24).

Drawing on these considerations, it is now possible to examine a
number of aspects concerning applicable legislation. The exist-
ence of provisions specifically devoted to remote work has been
seen as an important feature of Italian law. Reference is made to
art. 3, § 10, of Legislative Decree No. 81/2008, which applies to
“employees who carry out remote work through computers or
IT tools”. This provision also applies to ‘teleworkers’, e.g. those
engaged in “a form of organization and/or work using infor-
mation technologies within the scope of a contract or an em-
ployment relationship. This work could also be performed on
the employer’s premises, though it is regularly performed out-

(31 As described by R. GUARINIELLO, gp. ¢it.

(33 See L.M. PELUSI, gp. cit., p. 1053, who provides further documentation
to support this view, eg in Nota breve. Servizio Studi del Senato No.
156/2017 and in Circ. Inail 2 November 2017, No. 48.

(¥) See A. DELOGU, Obblighi di sicurezza: tutela contro gli infortuni ¢ le malattie
professionali nel lavoro agile, in GRUPPO GIOVANI GIUSLAVORISTI SAPIENZA
(GGGS) (ed.), I/ lavoro agile nella disciplina legale, collettiva ed individuale. Stato
dell'arte e proposte interpretative di un gruppo di giovani studiosi, Working Paper
CSDLE “Massimo D’Antona” — Collective Volumes, 2017, No. 6, p. 117.
(%) This aspect was also referred to in M. TIRABOSCHI, gp. ¢it., p. 927.
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side that” (¥). For these workers, the Consolidated Text on Oc-
cupational Health and Safety provides for the application of the
provisions set forth in Title VII (2¢), which governs work involv-
ing the use of video display equipment (*7). When engaging in
risk assessment pursuant to art. 28 of Legislative Decree No.
81/2008 (%8), the employer must pay attention to eyesight risks,
postural issues and physical or mental fatigue, as well as to the
ergonomic and hygienic conditions of the working environment
(*). It is also envisaged (*V) that remote workers are subject to
health supervision (*') pursuant to art. 41 of the Consolidated
Text on Occupational Health and Safety. Title VII of this piece
of legislation also deals with the number and duration of breaks

() Art. 1 of the Interconfederal Agreement 9 June 2004 on Telework, con-
cluded by Confindustria, Cgil, Cisl and Uil. This accord implements the Eu-
ropean Framework Agreement on Telework 16 July 2002.

(%% Some scholars argue that the application of this provision is dependent
upon the number of hours workers use video display units. As stressed by
G. CASIELLO, La sicurezza ¢ la tutela contro gli infortuni e le malattie professionali nel
lavoro agile, in G. ZILIO GRANDI, M. BIASI (eds.), Commentario breve allo Statuto
del lavoro autonomo e del lavoro agile, 2018, p. 653, these provisions apply only to
workers using I'T tools for more than 20 hours per week (art. 173, § 1, letter
¢, Legislative Decree No. 81/2008).

(") The choice of lawmakers to provide protection based on the way work
is performed (e.g. through computers), focusing on the place of work only at
a later stage, highlights that the worker’s residence is only one of the places
where workers can operate remotely. See G. LEONE, op. cit., p. 474.

(28) Pursuant to att. 2, § 1, letter ¢, of Legislative Dectee No. 81/2008, ‘risk
assessment’ refers to “the overall and documented assessment of all the
risks for workers’ health and safety in the organization in which they oper-
ate. This procedure is aimed at identifying prevention and protection
measures, putting forward measures ensuring the improvement of health
and safety levels over time”.

(*%) See Art. 174, Legislative Decree No. 81/2008.

(3%) See Art. 176, Legislative Decree No. 81/2008.

(Y According to F. MALZANTI, 1/ lavoro agile tra opportunita e nuovi rischi per il
lavoratore, cit., p. 24, this measure is key to “ensuring the opportunity to work
anywhere [...] where peculiar risks exist characterising remote work”.
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granted to remote workers (32). For some scholars, this provi-
sion makes clear that workers are encouraged to cooperate in
terms of health and safety, because “they escape the employer’s
direct control, so they will be the only ones who can comply
with health and safety regulations” (33). Given the characteristics
of remote work, some have argued that cooperation is higher
than that required of onsite workers (*¥). This aspect is also re-
flected in the establishment of the ‘right’ working time. The lack
of hourly limits might generate risks for workers. For example,
being ‘always on’, they might experience difficulties in separating
work and family life (33). Furthermore, according to art. 177 of
Legislative Decree No. 81/2008, those working remotely must
receive training and information regarding the health and safety
measures applicable to their place of work, the way work shall
be carried and the measures protecting their eyesight (3¢). Be-
sides applying to video terminals, art. 3, § 10, of Legislative De-
cree No. 81/2008 stipulates that, if the employer provides the
employee with equipment to perform remote work, the re-
quirements laid down in arts. 70, 71 and 73 must also be com-
plied with. These provisions have the same content as art. 18, §
2, of Act No. 81/2017 in terms of employer responsibility with
regard to the safety and functioning (37) of working tools (3%).

(32) See Art. 175, Legislative Decree No. 81/2008.

(*3) See L.M. PELUSI, op. cit., p. 1052.

(**) See G. SANTORO-PASSARELLI, Lavoro eferorganizzato, coordinato, agile e il
telelavoro: un puzzle non facile da comporre in un’impresa in via di trasformazione,
Working paper CSDLE “Massimo D’Antona” — IT, 2017, n. 327, p. 14.

() See F. MALZANI, 1/ lavoro agile tra opportunita e nuovi rischi per il lavoratore,
cit., pp. 21-22.

(%) Accotding to S. CAPONETTIL, L obbligazione di sicurezza al tempo di Industry
4.0, in Diritto della Sicnrezza sul Lavoro, 2018, No. 1, p. 52, training is particu-
larly important for remote workers, as it enables them to select their place of
work and understand relevant risk factors.

(") The employet’s obligations regarding the security and proper function-
ing of IT tools also include the provision of security and antivirus software,
as well as their renewal. See A. PRETEROTI, La responsabilita del datore di lavoro
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However, not referring to the fact that workers can use their
own tools — eg during the pandemic (*%) — some scholars have
wondered whether they should also be responsible for the as-
pects stressed above concerning their tools (*°). Finally, art. 3, §
10, determines that the place of work where remote work is car-
ried out can be accessed by the employer, the workers’ repre-
sentatives and the relevant authorities in order to assess the im-
plementation of health and safety regulations, as well as the need
for the employer to adopt specific measures allowing the worker
to meet with colleagues, in order to prevent isolation (*!). This
provision compels lawmakers to answer a question that has been
given priority since the introduction of legislation on agile work
— the relationship between the two forms of remote work — in

per il buon funzionamento degli strumenti assegnati al lavoratore agile, in G. ZILIO
GRANDI, M. BIASI (eds.), gp. eit., p. 605.

(*%) A. PRETEROTI, 0p. cit., p. 601, argues that this provision refers to the re-
sponsibility of the employee for the tools assigned by the employer for per-
forming work and not only when performing work. So these responsibilities
also concern downtime.

() As pointed out by E. DAGNINO, M. MENEGOTTO, L.M. PELUSI, M.
TIRABOSCHI, op. cit., p. 85, art. 90, § 2, of Law-Decree No. 34/2020, so-
called ‘Decreto Rilancio’ has “confirmed an already established practice during
the emergency”. Specifically, “work performed remotely can also be carried
out using I'T tools owned by employees if they are not provided by the em-
ployer”.

(9 According to L.M. PELUSL, gp. ¢it., p. 1053, “it could be inferred [...] that
if remote workers use their own tools, they might be asked to ensure their
own health and safety”. Conversely, A. DELOGU, Salute, sicurezza e “nuovi”
lavori: le sfide prevenzionali nella gig economy e nell'industria 4.0, in Diritto della
Sicurezza sul Lavoro, 2018, No. 2, p. 72, points out that a duty may be im-
posed on the employer to assess the functioning of the equipment used and
owned by the employee.

(*1) According to G. CASIELLO, ap. ¢it., p. 650, this provision does not apply
to agile workers, as they carry out part of their work onsite. The same ap-
plies in relation to the provisions on information on health and safety for
remote workers provided by art. 177 of Legislative Decree No. 81 /2008.
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order to assess the potential overlap between applicable legisla-
tion (*2).

In relation to the different interpretations provided so far, health
and safety regulation supplies a further element for analysis. The
fact of equating the notion of ‘agile work’ to that of ‘telework’
has received mixed reactions, also in consideration of the diffet-
ent elements making up these definitions (*3). However, art. 3 is
characterized by a more extensive scope, enabling one to har-
monise these divergent views. In this sense, it is specified that
the main feature these ways of working must have for this pro-
vision to apply is the degree of continuity with which work is
carried out remotely. This continuity refers to “the one concern-
ing the planning of working time (in days, weeks, months or
years) performed away from the company” (*4) which usually
characterizes remote work. Although this approach supports the
views (¥) that remote work carried out on a regular basis falls
within the scope of art. 3, § 10, of Legislative Decree No.
81/2008 (%), uncertainty arises with respect to the notion of
‘continuity’, thus failing to unknot the issue. As is known, Italy’s
prevention system is also governed by art. 2087 of the Civil
Code, according to which the employer must “safeguard the
employee’s physical integrity and moral freedom”. According to
many scholars, the nature of the article referred to above proves
suitable for “adapting legislation to the actual case when consid-

(*3) Ex multis, M. PERUZZL, Sicurezza ¢ agilita: quale tutela per lo smart worker?, in
Diritto della Sicurezza sul Lavoro, 2017, n. 1, pp. 2-7.

(*) M. TIRABOSCHLI, op. ¢it., p. 937, points out that, to speak of ‘telework’,
the ‘regular’ nature of work is decisive, eg. it should be planned identifying
the days on which one can work remotely. A different view is provided by
A. PRETEROTI, gp. cit., p. 598.

(**) See M. TIRABOSCHL, ap. ¢it., pp. 944-945.

(*) This view is shared, ex multis, by da G. CASIELLO, gp. ¢it., p. 651.

(*) According to some scholars welcoming this interpretation, the provision
of the notice further confirms the obligation imposed on the employer by
Art. 36 of the Consolidated Text on OHS. See G. LEONE, op. ¢it., p. 486.
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ering special types of work and work environments”, ze. remote
work (*7).

However, the traditional health and safety protection provided
by the national prevention system refers to Fordism, in which
the employer (%) had full control of the work environment.
Things are different with remote work, as the employer is not
tully familiar with the place in which work is performed, making
it difficult to conduct risk assessment, one of the elements fea-
turing the Consolidated Text on OHS. This aspect has led many
to talk of a “lack of protection” (*). In order to facilitate the
employer’s fulfilment of these obligations, also in relation to re-
mote work, some research has suggested selecting a number of
places in which work can take place (*"). The employer cannot
do so unilaterally since this move would run counter to the ra-
tionale of Act No. 81/2017. Rather, identification should be the
result of an agreement between employer and employee, to be
concluded either at the individual or collective level. In consid-
eration of the reflections provided above, and despite the views
expressed by some research, uncertainty emerges also because
no case law has been issued on these aspects. This is why collec-
tive bargaining can play a major role, in order to supplement Act
No. 81/2017. In this sense, the following paragraph will exam-
ine the collective agreements concluded in the context of remote
work, with special reference to workers’ health and safety.

(*") See S. CAPONETTI, gp. ¢it., pp. 58-59. The A. also argues that “in the case
of remote work, when the employer is absent, the obligation that atises can-
not be considered as purpose-based, as is the case for standard work”.

(*%) See A. DELOGU, Obblighi di sicurezza: tutela contro gli infortuni e le malattie
professionali nel lavoro agile, cit., pp. 109-110.

(*) See G. LEONE, op. cit., p. 475.

(% See, ex multis, L.M. PELUSL, gp. cit., p. 1054. The A. stresses that this solu-
tion “affects the flexibility that characterizes this form of employment”. G.
CASIELLO, gp. ¢it., p. 654, also argues that health and safety should be given
priority over flexibility when it comes to remote workers.
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3. The Role of Collective Bargaining

In order to understand the role of collective bargaining in regu-
lating health and safety for remote workers, reference should be
made to ADAPT’s Smart Working Observatory. Since the con-
clusion of the first company-level agreements on remote work-
ing (°!), the observatory has focused on this way of organizing
work. Health and safety clearly play a major role, especially be-
cause of the doubts that arise when interpreting certain provi-
sions. In this sense, the observatory has examined some 200 col-
lective agreements, both renewals of existing agreements in
force between 2015 and 2021 and newly stipulated agreements
entered into in 2017 and 2020 (°2). As for the renewals, only 11
of the 29 collective agreements governing remote work deal
with health and safety issues. Most of them refer to the same
terms contained in Act No. 81/2017 concerning work equip-
ment, specifying that the company is responsible for mainte-
nance and functioning (>%). Alternatively, reference is made to
working hours, stressing workers’ right to disconnect (**). Yet
some collective agreements are more specific. An example is the
agreement concluded in the lending industry on 19 December
2019, which applies to executives and managers. It states that

(°1) An analysis of the collective agreements governing smart working prior
to the entry into force of Act No. 81/2017, is provided in ADAPT, La con-
trattazione collettiva in Italia (2015). 11 Rapporto ADAPT, ADAPT University
Press, 2016, pp. 275-301.

(°¥) An examination of the collective agreements that discusses issues other
than health and safety is provided in ADAPT, La contrattazione collettiva in lta-
lia (2020). V1I Rapporto ADAPT, ADAPT University Press, 2021, pp. 315-
396.

(*3) Examples include the collective agreement concluded in the bread and
food industry on 23 February 2017 and that applying to small and medium-
sized companies in the food industry of 16 September 2016.

(% The collective agreement concluded in the tobacco industry on 11 Feb-
ruary 2021 determines that “at the end of their working time [...], workers
may log off in order to not receive communications from the company”.
This will not give to disciplinary procedures.
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“as for remote workers, the health and safety regulations set out
in Legislative Dectree 81/2008 and following amendments |...]
apply, taking into account the absence of a fixed workstation”.
The collective agreement applying to workers in the food indus-
try of 31 July 2020 adopts a similar stance. Specifically, it deter-
mines that the information provided to remote workers pursu-
ant to art. 22 of Act No. 81/2017 is intended to fulfil the health
and safety obligations contained in the general provisions, which
are also referred to in the agreement.

The Linee guida per il Lavoro Agile nel settore assicurativo e di assicura-
zione/ assistenza (guidelines for remote work in the insurance in-
dustry) of 24 February 2021 also consider provision of infor-
mation on health and safety as part of the employet’s obligation
(art. 35 of the Consolidated Text on OHS) (*%). The collective
agreement applying to staff in performing arts does not refer to
Legislative Decree No. 81/2008. Furthermore, “the place and
time of work [...] are decided upon by the worker as well as the
ensuing health and safety issues”. Interestingly, only the collec-
tive agreement concluded in the lending sector mentioned above
enables remote workers to work from a ‘company hub’, the
worket’s home, a location established in collective bargaining or
chosen by the worker and communicated to the company. It
should be noted that some agreements require remote workers
to carry out health and safety training (°°). Analysing the provi-
sions of the collective agreements regulating remote work, some
relevant matters are dealt with superficially. In this sense, the
parties only refer to some principles that are considered relevant.
It is company-level collective bargaining that concentrates on
more detailed aspects. The same holds true for occupational
health and safety, which is examined by most of the 162 compa-

(%5) The same interpretation on the obligation to inform workers about
health and safety issues is provided by the collective agreement concluded in
the wood and furniture sector.

(%0) See Linee guida per il Lavoro Agile nel settore assicurativo e di assicuragio-
ne/ assistenga of 24 February 2021.
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ny-level agreements expressly dedicated to remote work (°7).
While the content of company-level collective agreements varies
depending on industry, significant differences exist between
them also within the same sector when it comes to health and
safety. For example, in the lending sector, only few agreements
establish that Legislative Decree No. 81/2008 applies to agile
workers. Other agreements simply refer to the employer’s obli-
gation to inform workers of the risks related to remote work.
Still others, eg the 2018 agreement concluded by UBI Banca,
provide that only the general provisions relating to the use of
technological equipment are applicable to this way of working.
Following the 2019 renewal of the collective agreement in the
lending sector and the release of the guidelines for remote work
in 2021 in the same sector, company-level agreements will pre-
sumably make reference to these general provisions, thus dispel-
ling the doubts referred to above arising from some interpreta-
tions. Legislative Decree No. 81/2008 is also referred to in a
number of company-level agreements in different sectors. In the
tertiary sector, the need to update Italy’s risk assessment form is
stressed, so as to include the risks connected to remote working
(e.g. HP Italia 2019, Prénatal 2020). A similar provision is con-
tained in the recent company-level agreement concluded by an
important metalworking firm (Acciai Speciali Terni 2020). In
several agreements, the obligation to provide health and safety
training as envisaged by the Consolidated Text on OHS also ap-
plies to remote workers, depending on the way work is carried
out (BMS 2019, Acea 2018, Fater 2020, Eni 2019, Mallinkrodt
2019, Tirreno Power 2019). Significantly, remote workers’ train-
ing concerning health and safety at work is given priority in
many company-level agreements analysed. Especially in the met-
alworking industry, some agreements laid down further training
obligations concerning health and safety. In this sense, it is
mandatory to complete training modules specifically addressing

(°7) The collective agreements referred to above are just used for illustrative
purposes.
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remote work in order to engage in this way of working (Ducati
2019, Tenaris 2019). With regard to working hours and the right
to disconnection, many agreements fail to define its “technical
and organizational implementation”, as provided for by art. 19, §
1, of Act No. 81/2017 (38). Other health and safety issues related
to remote workers — e.g. isolation, prolonged exposure to video
terminals and health monitoring — are given scant consideration
in company-level collective bargaining. Conversely, a number of
agreements (%) make reference to insurance coverage against
work-related accidents and occupational diseases, which are

governed by art. 23 of Act No. 81/2017.

Finally, mention should also be made of the health and safety is-
sues affecting the workplace, which have been investigated at
length by labour law scholars. However, most collective agree-
ments only determine that remote work must be carried out in
‘suitable’ settings. In many agreements in the lending sector, it is
specified that these work settings can be private ones (Compass
2017, UBI Banca 2018, Findomestic 2017, Banca Sella 2017) or
that working remotely from public spaces is prohibited (°%). On-
ly a limited number of collective agreements indicate where re-
mote work can take place. An example of this is the collective
agreement concluded by Telecom Italy, in which it is stated that
remote work can take place in ‘satellite offices’ or any business

(°%) An exception is the collective agreement concluded by Campari in 2018,
which establishes an ‘alert system’ which operates in the event of longer
working hours. This is supplemented by a series of ‘warnings’ suggesting
that employees should log off at the end of their regular working time.

(%) Examples include the following collective agreements: AON (2017),
ING Bank (2020), Tim (2020), Flash Fiber (2020), Olivetti (2020), Agenzia
Spaziale Italiana (2019), Capogruppo Cassa Centrale Banca-Credito Coopet-
ativo Italiano (2020).

(9) Mention should also be made of the following agreements: Poste Ital-
fane (2019), Manfrotto (2018), Engeneering (2018), Capgemini (2019),
Ceetrus (2019), Thyssenkrupp (2019), Indra (2018), Mallinkrodt (2019), Eni
(2019). The prohibition to work in public areas is often motivated by the
need to protect confidential information.
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premises other than that where work is usually carried out. Ac-
cording to some literature (°1), this latter possibility might con-
flict with Act No. 81/2017, pursuant to which remote work
must be performed “in part inside and in part outside the em-
ployer’s premises” (?). Yet a number of agreements in the engi-
neering sector provide for this possibility (Engeneering 2018,
Accial Speciali Terni 2020, Manfrotto 2018, Lottomatica 2017,
One Company Leonardo 2020), as well as explicitly identifying
the worker’s residence as the place of work (Fincantieri 2020,
Hitachi 2019, Roma Servizi per la Mobilita 2019). This is not al-
ways the case, thus some agreements refer to specific clauses in
the individual agreement, pursuant to art. 19 of Act No.
81/2017 (Iccrea 2017, Cassa Centrale-Credito Coopetativo
2020). Sometimes remote workers are also under the obligation
to inform the employer of the place chosen to perform remote
work (Alpitour 2019, Duracell 2019, Novomatic 2019), also at a
later stage (Italian Exhibition Group agreement 2019).

4. Conclusions

The analysis of collective agreements has highlighted that the
social partners — especially at company level — have deemed it
necessary to supplement the provisions laid down in Act no.
81/2017. However, the measutes put forward are heterogeneous
ones, and different views have been developed regarding them.
Lacking relevant case law, and without the willingness to reform
Act no. 81/2017 — which has been a highly-debated provision in

(1) See M. TIRABOSCHI, op. cit., p. 944, note 86, who refers to some agree-
ments concluded in the lending sector prior to the entry into force of Act
No. 81/2017.

(62) See Art. 18, Act No. 81/2017.



58 THE PREVENTION SYSTEM AND INSURANCE COVERAGE

political circles (¢3) — collective bargaining has been tasked with
harmonizing the different measures implemented.

The reference to Legislative Decree No. 81/2008 made by col-
lective bargaining is not sufficient to address the health and safe-
ty issues linked to a way of working which disregards time and
space constraints. Consequently, collective bargaining must deal
with the specific needs of protection, also considering the new
forms of employee participation developed in the Covid-19
emergency (*4).

(3 Senator Ricciardi from the 5-Star Movement has introduced Draft Law
No. 1833/2020 concerning the review of legislation on remote work and the
right to disconnect. The Draft Law has been submitted for consideration to
the Labour Committee of Italy’s Senate.

() See L. MENGHINI, Le rappresentanze dei lavoratori per la sicuregza dall'art. 9
dello Statuto alla prevenzione del Covid-19: riaffiora una nunova “soggettivita operaia’?,
in Diritto della Sicurezza sul Lavoro, 2021, No. 1, pp. 48 ff.



Chapter II.
WORKING ANYTIME, ANYWHERE:
REGULATING WORKING TIME

1. Introduction

Thanks to the use of portable technologies (ze., laptops, tablets,
smartphones), to the ubiquitous availability of Internet connec-
tivity, and to the adoption of new organizational models in
companies, a broader portion of work can now be performed
outside the employer’s premises.

Working anytime, anywhere is now a reality for an increasing share
of workers, not only in the service sector. On the one hand,
these workers enjoy the flexibility conceded by the disappear-
ance of rigid scheduling and by the possibility to work outside
offices, meaning better management of both the time dedicated
to work activities and the one devoted to caring duties, rest, and
recreation. On the other hand, they also face the drawbacks of
continuous connection to work in terms of overworking, stress,
confusion of the boundaries between work and other activities:
working anytime, anywhere could easily turn into working every tinse,

everywhere (1) ().

(1) The expression paraphrases the title e of a contribution, on the topic, by
J.-E. RAY, Actualité des TIC. Tout connectés, partout, tout le temps?, in DS, 2015,
No. 6, p. 516. The expression can be translated in Is everyone connected, every-
where, in every moment? See also R. KRAUSE, “Ablways-on”: The Collapse of the
Work-Life Separation in Recent Developments, Deficits and Counter-Strategies, in E.
ALES ET AL. (eds.), Working in Digital and Smart Organizations. Legal, Economic
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The contradictions of remote working have been made even
more clear in the context of the pandemic when telework has
become one of the principal means to contrast the diffusion of
the Coronavirus in the workplace. In this context, on the one
hand, remote working guaranteed the continuity of the work
performance in safe conditions in many sectors and, at the same
time, the possibility for parents to take care of children while
schools have been closed. On the other hand, the shift from the
office to the home-office without any preparation resulted in the
increase of the above-mentioned risks, both in terms of num-
bers of workers potentially affected and in terms of intensity,
due to the lack of needed skills among workers and managers as
well as of adequate organizational procedures.

Against this multi-faceted background, what is clear is that
working time is changing in its nature and that, due to the spill
over effects and the porosity of time (3), it is becoming more
and more difficult to distinguish work from the private sphere.
These changes, in turn, have an impact on the regulations pro-
vided by labour law for the management of time in the employ-
ment relationship. These regulations have traditionally played a
central role in structuring the employment relationship (defining
the exchange at the core of the contract) and in providing ade-
quate safeguards for workers. These changes are causing ten-
sions between current regulations and the new reality of work,
as proved by recent decisions provided by the European Court

and Onrganizational Perspectives on the Digitalization of Labour Relations, Springer,
2018.

(® A complete analysis of promises and pertils of working anytime, anywhere is
contained in J. MESSENGER ET AL., Working anytime, anywhere: The effects on the
world of work, Eurofound, ILO Research Report, 2017. See also J. POPMA,
The Janus face of the New Ways of Work'. Rise, risks and regulation of nomadic work,
ETUI Working Paper, 2013, No. 7.

() See E. GENIN, Proposal for a Theoretical Framework for the Analysis of Time Po-
rosity, in IJCLLIR, 2016, Vol. 32, No. 3.
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of Justice (CJEU), such as the decision of the Case C-55/18 re-
garding the measurement of daily working time by employers (*).

Legislators and scholars worldwide are trying to handle the
transformation of work in general and, specifically, its impact on
working time (°). Looking at the European Union, while the at-
tempts to revise the EU Working Time Directive (%) have failed
(7), growing attention is being paid to the so-called right to dis-
connect at the national level (%) and, lately, at the supranational

(") CJEU 14 May 2019, Federacion de Servicios de Comisiones Obreras (CCOO) v.
Deuntsche Bank SAE, Case C-55/18, establishing that, “in order to ensure the
effectiveness of those rights provided for in Directive 2003/88 and of the
fundamental right enshrined in Article 31(2) of the Charter, the Member
States must require employers to set up an objective, reliable and accessible
system enabling the duration of time worked each day by each worker to be
measured” (§ 60).

(®) For an overview of the challenges to labour law raised by digitalization
with a specific reference to working time regulation see M. WEISS, Digitalisa-
tion: challenges and perspectives for labour law, in 1. MELLA MENDEZ, P. NUNEZ-
CORTES CONTRERAS (eds.), Nuevas tecnologias y nuevas maneras de trabajar: estn-
dios desde el derecho espaiol y comparado, Dykinson, 2017, and W. DAUBLER,
Challenges to Labour Law, in Pravo, 2016, No. 1.

(%) The reference is to the Directive 2003/88/EC that, notwithstanding the
mechanisms of opt-outs contained, represents a fundamental mandatory
reference for European Union Member States in the field of working time
regulation. See, inter alios, A. BOGG, The regulation of working time in Eurgpe, in
A. BOGG, C. COSTELLO, A.C.L. DAVIES (eds.), Research Handbook on EU
Labonr Law, Edward Elgar, 2016, pp. 267 ff. It is noteworthy that the Euro-
pean regulation concerning working time is adopted by the European Union
according to art. 153 TFEU because of the competence regarding “the im-
provement in particular of the working environment to protect workers’
health and safety”.

() See T. NOWAK, The turbulent life of the Working Time Directive, in Maastricht
Journal of European and Comparative Law, 2018, Vol. 25, No. 1.

(8) Notably, the right to disconnect was first promoted in the scholarly de-
bate and, particularly, by Jean-Emmanuel Ray since 2002 (see J.-E. RAY,
Naissance et avis de déces dn droit a la déconnexion: le droit a la vie privée du XXI sie-
cle, in DS, 2002, No. 11) and only in recent years been recognized by collec-
tive agreements and laws.
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level. The right has been introduced — with different scopes of
application — in France (%), in Italy and, lately, in Spain (1) and,
at least in principle, in Belgium (11), but other countries are also
considering the introduction (12). Recently, the European Par-
liament has promoted the diffusion of the right to disconnect by
approving a Resolution on the 21st of January 2021 to recom-
mend the introduction of a European Directive on the matter
(13). The actions taken at the national level seem to be, at the
moment, the most incisive ones in the field, even if they do not
appear to be supported by a clear reflection of the actual mean-
ing of time in the working relationship, since limited attention is
paid to the notion of working time itself (14). The reasoning is
also true for the European Resolution that, while promoting the
right to disconnect as a fundamental right (Recital h), expressly

(?) In France, the right to disconnect has been introduced by art. 55 of the
so-called o/ Travail of 2016 (loi n°® 2016-1088 du 8 aviit 2016 relative an travail,
a la modernisation du dialogne social et a la sécurisation des parcours professionnels).

(19 In Spain, the right to disconnect has been introduced by art. 88 LOPD
(Ley Orgdnica 3/2018, de 5 de diciembre, de Proteccion de Datos Personales y garantia
de los derechos digitales). Moreover, specific provisions concerning the right to
disconnect have also been introduced in the context of the Rea/ Decreto-1 ey
28/2020, de 22 de septiembre, de trabajo a distancia.

(") In Belgium, the disconnection and the regulation of the use of techno-
logical working tools have been introduced as subjects of concertation in the
context of the Comité pour la Prévention et la Protection au Travail by arts.
15-17 of the Loz relative au renforcement de la croissance économique et de la cobésion
sociale in 2018.

(12) See O. VARGAS LLAVE, T. WEBER, Regulations to address work-life balance in
digital flexcible working arrangements, Eurofound Research Report, 2020, passin.
(13) See the European Parliament resolution of 21 January 2021 with rec-
ommendations to the Commission on the right to disconnect
(2019/2181(INL)).

(") An interesting exception was contained in the above-mentioned Lo/
Travail of 2016 which not only introduced the right to disconnect, but also
required the Government to produce a report to be delivered to the Parlia-
ment regarding the adaptation of the legal framework concerning the no-
tions of place, workload and time in the context of technological transfor-
mation (art. 57).
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confirmed the notion of working time established in the Di-
rective 2003/88/CE.

In Italy, the right to disconnect has been introduced by the Act
No. 81/2017 that establishes the regulation of the so-called “/a-
voro agile (1), a form of salaried work characterized by flexibility
of time and place of work and the (possible) use of technologi-
cal devices. In this context, the right to disconnect is included in
a peculiar regulation of working time. Although it presents some
incoherencies, it offers some interesting insights to deepen the
matter and detect possible ways forward for a modern reconcep-
tualization of working time.

Therefore, building on the analysis of the regulation of /Javoro ag-
ile, with specific reference to the dispositions regarding working
time, the paper will deal with the challenges posed by working an-
ytime, anywhere and with the shortcomings of traditional regula-
tions in addressing them.

The chapter will be structured as follows: the regulation of /avoro
agile will be briefly presented and analysed (§ 2); the insights of
this analysis will be deepened with concerning the features of
traditional working time regulations (§ 3); finally, some conclu-
sions will be drawn regarding the need to re-conceptualize work-
ing time regulation in the age of digitalization.

(1) While the notion of /avoro agile is often translated into English as smwart
working, in this paper a different choice has been made in order to distin-
guish smart working as internationally known, ze. “an approach to organis-
ing work that aims to drive greater efficiency and effectiveness in achieving
job outcomes through a combination of flexibility, autonomy and collabora-
tion, in parallel with optimising tools and working environments for em-
ployees” (CIPD, HR: Getting smart about agile working, CIPD Research Report,
2014, pp. 3-4), from the form of work introduced in Italy to support this
managerial philosophy (Javoro agile). Regarding the distinction between smart
working and Javoro agile see also C. SPINELLI, Tecnologie digitali e lavoro agile, Ca-
cucci, 2018, pp. 17 tf. A comprehensive analysis of swart working in manage-
rial terms is provided by T. TORRE, D. SARTI, Into Smart Work Practices:
Which Challenges for the HR Department, in E. ALES ET AL. (eds.), op. cit.
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2. Working Time and the Regulation of Lavoro Agile

The regulation of Javoro agile has been introduced by the Act No.
81/2017 (§ 3) with the explicit aims of improving work-life bal-
ance and fostering the competitiveness of the companies
through time and space flexibility (1) and for the more general-
purpose to provide regulation of salaried work updated to the
challenges of the Fourth Industrial Revolution (17).

According to art. 18 of the Act, lavoro agile is “a peculiar form of
performing the employment relationship” — thus, it is not a spe-
cific type of contract — that is established in a separate agree-
ment which integrates the contract of employment stipulated by
the parties (18). This form of work is characterized by:

- the fact that work is provided in part at and in part outside
of the employer’s premises: while /avoro agile is usually orga-
nized on a day-per-week basis (n. days of work outside the
office per week), it could also be organized on different
time-span (week per months; the duration of a specific pro-
ject; some hours of the working day);

(16) See art. 18, § 1, of Act No. 81/2017. In the scholatly debate, see, inter
alios, R. CASILLO, Competitivita e conciliagione nel lavoro agile, in RGL, 2018, No.
1, I, and F. MALZANI, I/ lavoro agile tra opportunita e nuovi rischi per il lavoratore,
in DIM, 2018, No. 1.

(1) See M. DEL CONTE, Presmesse e prospettive del “Jobs Act”, in DRI, 2015, No.
4. See also G. ZILIO GRANDI, M. BIASL, Introduzione: la “coda” del Jobs Act 0 la
“esta” del nuovo diritto del lavoro?, in G. ZI1LIO GRANDI, M. BIASI (eds.), Com-
mentario breve allo Statuto del lavoro antonomo e del lavoro agile, Cedam, 2018, pp. 3
tf., and M. MARTONE, Lo smart working nell'ordinamento italiano, in DILM,
2018, No. 2, p. 294.

('8) According to att. 19, § 2, of Act No. 81/2017 the agreement of /avoro
agile could be either open ended or fixed term, irrespectively of the duration
of the employment contract that integrates. This agreement could potential-
ly be applied to any kind of employment contract and employment relation-
ship: open ended and fixed term contracts; full-time and part-time contract;
apprenticeships and, even, job on call and agency-work.
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- the fact that it could “also be organized into phases, work-
ing cycles and objectives and without specific bonds regard-
ing the working time and the workplace”, but, in any case,
respecting “(only) the maximum limits of daily and weekly
working hours”, as established by law and collective agree-
ments;

- the (possible) use of technological devices.

As such, lavoro agile could be regarded as an evolution of tele-
work as defined by European Framework Agreement on Tele-
work signed in 2002 (%) and by the relevant regulations provid-
ed by Member States and by collective agreements at national
levels (%). In this context, laworo agile can be regarded as a form
of remote working that must be alternating, and that could be
occasional: the first feature is coherent with the definition pro-
vided by the European Framework Agreement, but it is more
limited compared to that definition (*!); the second feature goes
beyond the traditional definition of telework since the latter ex-
pressly requires that “work, which could also be performed at

(1) See Framework Agreement on Telework signed by UNICE/UEAPME,
CEEP and ETUC, 16 July 2002.

(2% See the Comparative Labor Law Dossier, Teleworking and Labor Conditions,
in IUSLabor, 2017, No. 2. It is to be noted that very important develop-
ments have interested the regulation of telework as a consequence of the
pandemic crisis. While in some cases the regulations introduced specifically
addressed the use of remote working during the Coronavirus emergency
(see, for example, the Convention collective de travail concernant le télétravail recom-
mandé on obligatoire en raison de la crise du coronavirus, stipulated in Belgium by
the social partners in date 26 January 2021), in other cases, the reform re-
garded the whole regulation of remote working (as it has been, for instance,
in the case of Spain, with the introduction of the Rea/ Decreto-I ey 28/2020
mentioned above).

(®Y) According to the definition of telework provided by art. 2 of the Euro-
pean Framework Agreement, telework can be either full time or alternating.
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the employers’ premises, is carried out away from those premis-
es on a regular basis”’ (%2).

While a regulation aimed at responding to the peculiarities of the
third-generation of teleworking (?3), where remote working can
be occasional and performed in any place, was needed, the deci-
sion to provide a specific regulation in addition to the one of
teleworking raises some doubts regarding the intentions of the
legislator. Compared to the regulation of teleworking, the one of
lavoro agile is lighter in terms of obligations and the employer’s
economic cost. Since there are many spaces of intersection be-
tween Javoro agile and teleworking, the former is eroding the use
of the latter and it could be supposed that fostering remote
working without reforming telework was one of the tacit aims of
the new regulation (*4).

Notwithstanding explicit or tacit rationales, the regulation of this
flexible form of work stresses the tension between the new reali-
ty of work and working time regulation, as clearly emerges from
the above-mentioned definition contained in art. 18 and from
the other provision regarding working time, ze., art. 19, § 1,
which regulates the role of the individual agreement in establish-
ing rest periods and in guaranteeing disconnection.

(??) Ibidem (emphasis added).

(#) See J.C. MESSENGER, L. GSCHWIND, Three generations of Telework: New
ICTs and the (R)evolution from Home Offfice to Virtual Offfice, in New Technology,
Work and Employment, 2016, Vol. 31, No. 3.

(% See M. TIRABOSCHI, Tradition and Innovation in Labour Law: The Ambignons
Case of “Agile Working” in Ifaly, in F. HENDRICKX, V. DE STEFANO (eds.),
Game Changers in Labour Law. Shaping the Future of Work, Wolters Kluwer,
2018, § 2.
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2.1. Working Time Regulation According to the Defini-
tion of Lavoro Agile

Starting from the analysis of art. 18, it could seem contradictory
that the same provision emphasizes the possibility of organizing
work without specific working time bonds and provides the ob-
ligation to respect maximum daily and weekly working hours.
This concern is even more valid if it is considered that telework
in Italy is covered by a pervasive derogatory regime (?°) that
provides the non-application of the regulations — implemented
according to the Directive 2003/88/EC — regarding normal
working time (%), maximum weekly working hours (*7), over-
work (28), daily rest (%), breaks (3°) and night work (3!). The
above-mentioned regime is connected to the specific features of
this kind of employment relationship, since, according to the
derogation permitted by the Directive 2003/88/EC, it regards

(®) See art. 17, § 5, letter d, of the Legislative Decree No. 66/2003.

(%) Art. 3 of the Legislative Decree No. 66/2003 states that the normal
weekly working time is 40 hours and that it can be derogated i melius by col-
lective agreement.

(?7) According to art. 4 of the Legislative Decree No. 66/2003 the maximum
weekly working time is established by collective agreements but, in any case,
the average duration of the weekly working time cannot exceed 48 hours
calculated on a maximum time span of 4 months (with possible deroga-
tions).

(?%) According to art. 5 of the Legislative Decree No. 66/2003 overwork
shall be used within the limits provided by collective agreements or, absent a
collective regulation, within the maximum limit of 250 hours per year.

(*¥) Minimum daily rest is fixed, coherently with the Directive, in 11 consec-
utive hours per 24-hours period (art. 7, Legislative Decree No. 66 /2003).

(% Employees are entitled to a minimum break of 10 minutes if their work-
ing time exceeds 6 hours (art. 8, Legislative Decree No. 66/2003).

(") According to art. 13 of the Legislative Decree No. 66/2003, and to arti-
cle 8 of the Directive 2003/88/EC, the average length of night work cannot
exceed 8 hours in a 24-hours period.
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wortkers whose working time “is not measured and/or prede-
termined or can be determined by the workers themselves” (32).

In the case of /avoro agile, this derogation seemed not to appliable
since it is the law itself that, providing the obligation to respect
maximum daily and weekly working time, implies also applying
the regulation regarding daily rest periods and breaks. In Italy,
indeed, absent a specific provision referred to maximum daily
working time (33), this notion is defined by subtracting from 24
hours the minimum daily rest periods and the minimum daily
breaks (34): this circumstance, therefore, implies the determina-
tion and the measurement of time (3%). Consequently, the possi-
bility to work without a specific working time should normally
be intended as a way to enable the employee (if interested and in
the terms agreed with the employer) to distribute autonomously
or partly autonomously the working hours agreed in the em-
ployment contract during the working day. A different interpre-
tation — called ‘maximalist’, in opposition to the previous ‘mini-
malist’ one (3) — interpreting the provision as a derogation to
normal working hours and overwork, should be intended as

(3?) See art. 17, § 1, of the Directive 2003/88/EC.

(*3) Despite the Italian Constitution expressly states that the maximum daily
working time should be regulated by the law, the Italian legal system lacks a
provision introducing this limitation and, as a consequence, it could be cal-
culated only a contrario referring to the minimum rest periods and the mini-
mum breaks.

(**) The maximum daily working time calculated as explained is 12 hours
and 40 minutes.

(*®) See, inter alia, M. PERUZZL, Sicurezza e agilita: quale tutela per lo smart wor-
ker?, in Diritto della Sicnrezza sul Lavoro, 2017, No. 1, G. LEONE, La tutela della
salute e della sicurezza dei lavoratori agili, in D. GAROFALO (ed.), La nuova frontie-
ra del lavoro: antonomo — agile — occasionale, ADAPT University Press, 2018, pp.
479-480, and C. SPINELLL, Tempo di lavoro e di non lavero: quali tutele per il lavora-
tore agile?, in ginstiziacivile.com, 31 August 2018, § 2.

(% A. DONINI, I confini della prestazione agile: tra diritto alla disconnessione e obbli-
ghi di risultato, in M. VERZARO (ed.), 1/ lavoro agile nella disciplina legale collettiva
ed individuale. Stato dell’arte e proposte interpretative di un gruppo di giovani studiosi,
Jovene, 2018, pp. 114 ff.
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contrary to the European regulation since the rationale required
by the Directive in the context of the regime of derogation men-
tioned above seems to lack in /aworo agile as implemented by
companies.

An intermediate interpretation has also been supported, provid-
ing that the derogation to working time regulations only applies
when the work performance is organized in order to guarantee
full autonomy to the worker in the management of its working
time; as a contrary, the derogation cannot apply when this au-
tonomy is limited or absent at all (37). While the first situation, if
not a scholarly hypothesis, is at the moment very rare, the sec-
ond is the one usually occurring in the reality of the work per-
formance of lavoro agile.

In this direction, the contradiction, as already outlined by some
authors, is only apparent (): the legislator, even if with some
systematic incoherencies in terms of the legislative technique
used, decided to reaffirm the importance of those limitations in
order to ensure employees’ health and safety. Notwithstanding
the fact that the employee herself enjoys partial autonomy re-
garding the distribution of working time (*%), clear limits on the
duration of working time are still needed in order to prevent
forms of exploitation and self-exploitation.

(") V. LECCESE, Lavoro agile e misurazione della durata dell’orario per finalita di tu-
tela della salute (comment to CJEU Case C-55/18, cit.), in RGL, 2020, No. 3,
I, p. 441.

(*®) A. FENOGLIO, 1/ tempo di lavoro nella New Antomation Age: un quadro in tra-
sformazione, in RIDI ., 2018, No. 4, 1, p. 646.

(%) Certain limitations to this autonomy are usually included in the agtree-
ment not only in compliance with the requirements of art. 19 in terms of
rest periods and disconnection, but also for employers’ interests since in
many cases the performance of work in a certain period of the day is needed
for organizational reasons (for example, if team work is required).
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2.2. Rest Periods and the Right to Disconnect

The regulation of working time for /Javoro agile provided by art. 18
is complemented by the specifications contained in art. 19 which
defines, along with art. 21 (%), the mandatory contents of the
individual agreement of /avoro agile. According to art. 19, § 1, the
agreement must contain the regulation regarding how work
should be performed outside employers’ premises also with ref-
erence to the exercise of the directive power and the use of
ICTs as working tools. In addition, art. 19, § 1, expressly states
that “the agreement also indicates employee’s rest periods and
the technical and organizational measures needed to guarantee

the disconnection of the employee from technological working
tools” (*1).

As such, the agile worker is not only entitled to the safeguards re-
garding working time as regulated by the Legislative Decree n.
66/2003, but the law provides necessary tools to guarantee the
respect of those rights and goes even beyond.

The specification in the context of the individual agreement of
rest periods is specifically intended to avoid overlapping be-
tween working time and the private sphere. It also guarantees
that both parties are conscious of the limits of the subjection of
the employee to the employers’ prerogatives, so that the enjoy-
ment of rest periods can be guaranteed. In Italy, mirroring the
Ditective 2003/88/EC, rest petiods atre defined a contrario from
the definition of working time, which corresponds to “any peri-
od which is not working time” (*?). The difference in the case of

(*0) Art. 21 of the Act No. 81/2017 requires that the agreement of /avoro agile
includes specific provision regulating how the employer can exercise the
power of monitoring the work performance provided outside of the em-
ployer premises and which are the offences put in place by the employee in
the context of the same work performance that can be sanctioned by the
employer in the exercise of the disciplinary power.

(*1) See Art. 19, § 1, second petiod, Act No. 81/2017.

(*2) See art. 1, § 2, letter b, of the Legislative Decree No. 66/2003.
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lavoro agile is that the distribution of the working time — intended
as “any period during which the worker is working, at the em-
ployer’s disposal and carrying out his activity or duties” (*3) —
could be partly (or totally) decided on by the employee. There-
fore, the indication of precise rest hours cannot be determined.
Notwithstanding, it is in the interest of both the employer and
the employee to determine at least certain rest periods, in order
to comply with minimum requirements, such as the minimum
consecutive rest hours. In this direction, company-level collec-
tive agreements providing a common regulation for lavoro agile
for the employees (*4) often include a provision specifying that
the work performance could be distributed in a limited time-
span (for example, between 8 a.m. and 8 p.m.) in order to guar-
antee that employees enjoy at least the minimum consecutive
rest periods and do not perform night work. The time-span is, in
turn, specified in the individual agreement.

Obviously, limitations regarding the reference time-span for the
work performance cannot always be included — for example,
when the work activity requires a connection with places located
in different time zones — and even when the provision is ap-
plied, it cannot alone protect the employees from the health-
related risks deriving from connectivity and over-working. This
limitation is why specific emphasis is provided in both individual
and collective agreements to a statement reaffirming that /avoro
agile does not imply any change regarding the number of hours
agreed between the parties. Clearly, a statement cannot provide
effective protection: not only do remote workers tend to work

(¥) See art. 1, § 2, letter 4, of the Legislative Decree No. 66/2003.

(*) While the regulation of /lavoro agile contained in the Act No. 81/2017
does not expressly provide a specific role for collective agteements, it is
quite common that, before stipulating individual agreements of /lavoro agile
with their employees, companies stipulate a collective agreement with work-
ers’ representatives in the company in order to establish a common refer-
ence for the stipulation of individual agreements.
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more hours than their peers at the office (*%), but it is also par-
ticularly difficult to distinguish between working time and the
private sphere.

Against this backdrop, it is possible to understand the function
of the so-called right to disconnect and why it was introduced in
the law regulating /avoro agile (*°). It should be noticed that — as
well as in France and Spain and coherently with the purposes
outlined by its first proponent and the European Resolution as
well — the right to disconnect is aimed at two different purposes:
protecting employees’ health and safety by guaranteeing the re-
spect of rest periods and preserving their work-life balance and
their private life (*7). While these purposes are expressly estab-
lished in the law (*8) in France and Spain, a similar understand-
ing of the right could be interpreted by analysing the legal
framework of Javoro agile in Italy. On the one hand, the form of
work itself is introduced to improve employees’ work-life bal-
ance; on the other, the regulation concerning the right to dis-
connect is contained in the same provision where it is requested
to indicate rest periods in the individual agreement.

(#5) See J. MESSENGER ET AL, gp. cit., p. 25.

(#9) It should be noticed that, while a large majority of Italian scholars has
intended disconnection as a right of the employee, some commentators,
building on a literal interpretation, doubts of the nature of the disconnection
in terms of a subjective right of the employee. See A. ALLAMPRESE, F. PA-
SCUCCI, La tutela della salute e della sicurexza del lavoratore agile, in RGL, 2017,
No. 2, I. Against this position, infer alios, M. LA1, Innovagione tecnologica e riposo
minimo giornaliero, in DRI, 2020, No. 3, p. 678.

(*7) Already in 2002, J.-E. RAY, Naissance et avis de décés du droit a la déconnexcion:
le droit a la vie privée du XXI siécle, cit., p. 941, understood the right as a meas-
ure needed to address the risks posed by “Zele-disponibilité’ (availability via
ICTs) to the health and safety of workers (with regard to the effective en-
joyment of the right to rest) and to work-life balance (because of the spillo-
ver between work and personal life moments). As for the Resolution, there
are continuous references to these two dimensions starting from the prem-
ises.

(*8) See art. 1.2242-17 of the Code du travail and art. 88, § 1, LOPD.
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The regulation does not provide for a definition of the right to
disconnect, nor does it include specific measures to be put in
place in order to reach the above-mentioned purposes, but only
requires the parties of the agreement of /avoro agile to identify and
specify which are the technical (%) and organizational (")
measures that they decide to apply. While the generality of the
provision could be intended as a weakness in the regulation,
since without a minimum common standard, the implementa-
tion of the right could vary a lot and be, in many cases, ineffi-
cient ('), the ratio of this legislative technique should be con-
nected to the differences of work organization in different com-
panies and sectors. Given that the right to disconnect should be
applied in different contexts and to a variety of employment re-
lationships, a common standard could have been inefficient, and
the decision regarding the measures to be put in place for the
implementation of the right could be better taken by actors who
better know the company and the specific employment relation-

ship.

Absent a clear definition and acknowledging the flexibility need-
ed in terms of disconnection from technological working tools
in the new world of work, it is thus fundamental to propose a
possible interpretation of the right in the context of the regula-
tion of working time in /avoro agile.

(*9) Examples of technical measures are the adoption of pop-up windows,
out of office messages and the server deactivation in certain period of the
day.

(%) Otganizational measures relates to mechanisms put in place in order to
avoid that the employee is solicited during certain time, such as policy on
the use of ICTs, guidelines regarding the contact of reference in case of un-
availability of the employee, etc., but they can also refer to awareness-raising
campaigns and training.

(1) See, for example, A. FENOGLIO, I/ diritto alla disconnessione del lavoratore agi-
le, in G. ZIL10 GRANDI, M. BIASI (eds.), op. ¢it., p. 561.
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2.3. A Possible Interpretation of the Right to Disconnect
in Lavoro Agile

It is clear so far regarding the right to disconnect in the context
of the regulation of /Javoro agile that it is related both to rest peri-
ods and the protection of work-life balance. The first reference
led some commentators to consider the right to disconnect only
as a revival of the right to rest established by working time regu-
lation and, accordingly, as something superfluous (>2).

Contrariwise, considering the notion of working time, there is
no full coincidence between rest periods and disconnection
from technological working tools. On the one hand, an employ-
ee could be connected with technological working tools but not
working, because she is not technically at the employer’s dispos-
al or she is not carrying out her working activities or duties: this
is the reason why, usually, the time of connection outside work-
ing hours does not count in terms of overwork. Moreovet, it is
often time spent voluntarily by the employees in order to get
ahead with some work, while they are doing other activities. On
the other hand, even when not connected, it is still possible to
carry out job-related activities and duties.

Since there is no full match between disconnection and rests, it
is important to understand which are the interrelations between
the different notions provided in working time regulation (in-
cluding, of course, working time). Taking into account the no-
tion of minimum consecutive rest periods, the right to discon-
nect strengthens the protection of employees since, lacking the

(°%) The doubts regarding the overlap of the right to disconnect and the right
to rest are analyzed, znter alios, by M.R. VALLECILLO GAMEZ, E/ derecho a la
desconexion 3 “WNovedad digital” o esnobismo del “viejo” derecho al descanso?, in Trabajo
y Seguridad Social — CEF, 2017, No. 408, V. ZEPPILLI, Disconnessione:
un’occasione mancata per il legislatore?, in RGIL, 2019, No. 2, 1, and M. RUSSO,
Esiste il diritto alla disconnessione? Qualche spunto di riflessione alla ricerca di un equi-
librio tra tecnologia, lavoro e vita privata, in DRI, 2020, No. 3.
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connection with the working tools and thus with the ‘virtual of-
fice’ (%), it is more difficult for the employee to be at the em-
ployers’ disposal and to carry out working activities. A discon-
nection between 8 p.m. and 7 a.m. would be enough to guaran-
tee that no interruption is made to enjoy 11 hours of consecu-
tive rest. In this direction, when the features of the work activi-
ties make it possible, it would be better to understand the right
to disconnect as also a duty to disconnect (>4).

In a different direction, the right to disconnect could also be
used to avoid overtime work’s performance by the employees, if
strictly implemented outside the normal working time. This use
would imply a huge limitation to flexibility which could damage
both parties. While it could, maybe, be applied in a traditional
time pattern, it seems not to be coherent with /avoro agile and
other declination of smart working managerial philosophy.

Since the time spent ‘connected’” outside working hours, while
the employee is also enjoying her non-working time, could be
valuable for both parties of the contract of employment (%), it
could be reasonable to leave a certain degree of autonomy re-
garding the time of connection outside agreed working hours. In

(*® A comprehensive description of the ‘virtual office’ is provided by J.C.
MESSENGER, L. GSCHWIND, 0p. ¢it., pp. 199-201.

(% A duty to disconnect was already advocated by the report Transformation
numérique et vie an travail (known as Rapport Mettling) an independent report
regarding the new world of work requested by the Labour Minister to a
group of researchers led by Mettling in 2015, while preparing the above-
mentioned reform of the Labour Code. In the scholarly debate see, inter ali-
os, C. MATHIEU, Pas de droit a la déconnexion (du salarié) sans devoir de déconnexion
(de Lemployenr), in Revue de Droit dn Travail, 2016, No. 10, A. ALLAMPRESE, F.
PAsScuccl, op. cit., p. 314, and G. CALVELLINI, M. TUFO, Lavoro ¢ vita privata
nel lavoro digitale: il tempo come elemento distintivo, in Labor, 2018, No. 4, p. 412.
(® Many AA. outline that millennials have a different understanding of the
work performance and of the relationship with their devices, which highly
impacts on willingness to disconnect from them. See, ex multis, ].-E. RAY,
Actualité des TIC. Tout connectés, partout, tout le temps?, cit., p. 520.
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this direction the measures, to guarantee the right to disconnect
can help the employee manage this time of connection and put
clear boundaries: the status of occupied or absent in many work-
ing platforms (e.g., Skype) could serve the aim. In this context,
since usually the time of connection cannot be considered work-
ing time, the traditional limitation provided by working time
regulation may not apply, if not in the case a portion of work is
performed (and in the case it should also be paid and accounted
for the relevant limits). Notwithstanding, a limitation of this
time of connection should be put in place in order to avoid the
risks of the constant connectivity to work: to this purpose, the
11 hours of disconnection would not be enough. While the
promises of a connexion choisie (>°) should be taken into account,
limitations to the autonomy given to the employees could be a
reasonable measure to address its perils.

This kind of interpretation seems to also be consistent with the
second aim of the right to disconnect, since it permits only a
partial and limited overlap between working and leisure time. In
this context, while it primarily reaffirms the importance of a dis-
tinction between work and private life in terms of work-life bal-
ance (avoiding that the former invades the latter), it may also
open the way, but in a controlled manner, to the dynamics of
work-life blending promoted by management theorists (7).
However, while management theorists refer to blending as a way
to overcome the traditional distinction between work and non-
work, in this limited interpretation, the dynamics can be contex-
tualized in a world of work that still requires that distinction: it

(%) See G. LOISEAU, La déconnexion. Observations sur la régulation du travail dans
le nouvel espace-temps des entreprises connectées, in DS, 2017, No. 5, pp. 469-470.
(°7) For an overview of the theory regarding work-life blending in the con-
text of labour law studies see T. USHAKOVA, De/ work-life balance al work-career
blend: apuntes para el debate, in 1. MELLA MENDEZ, P. NUNEZ-CORTES CON-
TRERAS (eds.), op. cit., pp. 245 ff., and M. MILITELLO, I/ work-life blending
nell’era della on-demand economy, in RGL, 2019, No. 1, I, pp. 52-58.
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could be regarded as a controlled and employee-managed form
of time porosity.

Therefore, in this context, such an interpretation permits enjoy-
ing the flexibility of the right to disconnect, which can be put in
place in terms of a mandatory disconnection, that guarantees, at
least, the consecutive rest periods and the needed time free from
any connection to work, and in terms of flexible disconnection,
in the case the employee would retain a time span of connection
after the normal working hours (3%).

Before deepening the interpretation in the context of the separa-
tion between working time and non-working time, it is worth
noting that another function of the right to disconnect has been
individuated in the praxis: while still related to the safeguard of
employee’s health and safety, there is a use of the right to dis-
connect that leaves aside working time. In some cases, the right
to disconnect is also implemented as a means to contrast znfobesi-
#y and hyper-connection during working time, since it is detri-
mental to the concentration of the employee that is, consequent-
ly, less productive and more stressed (*%). While this declination

(°%) Again, it is worth noticing that in France few collective agreements pro-
vide two different time-span for disconnection: haute déconnexion (high dis-
connection) and basse déconnexion (low disconnection). While the distinction
is based on the possibility to contact the employee under certain exceptional
conditions, which are limited to low disconnection period, these examples
demonstrate that a distinction between periods of mandatory and flexible
disconnection (or, better, employee-managed connection) is possible. See E.
DAGNINO, The Right to Disconnect viewed through the Prism of Work-life Balance.
The Role of Collective Bargaining: A Comparison between Italy and France, in G.
CASALE, T. TREU (eds.), Transformations of work: challenges for the national systems
of labour law and social security, Giappichelli, 2018, p. 439.

(*°) This happens in France where the most innovative collective agreements
regarding the right to disconnect integrate the right to disconnect outside
working hours (droit a la déconnexion en debors de temps de travail effectify with a
right to disconnect during working hours (droit a la déconnexion pendant les
temps de travail). See, again, E. DAGNINO, op. cit., p. 441.
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of the right to disconnect is very interesting and promising, the
next section will focus on the one described above.

3. The Interpretation of the Right to Disconnect Consid-
ering Working and Non-Working Time

Since the rationale for the promotion of the right to disconnect
is not limited to Javoro agile and seems to be pervasive also in tra-
ditional working patterns affected by the digitalization of work
(%9) — it is not by chance that France, Spain, and Belgium (°')
have provided a broader scope of application to the right and
that Italian scholars advocate for its extension (°?) — the pro-
posed interpretation of the right should be tested with reference
to the overall system of working time regulation in order to un-
derstand how it fits with the new reality of work.

In this broader context, the idea of a mandatory disconnection
and of a flexible disconnection/employee-managed connection
could prove to be an interesting way to address the problems re-
lated to the always-on culture for traditional employee as well.
Even outside a traditional 9-to-5 working schedule employees
and employers could retain an interest in connectivity and em-

(99 See, again, for a thorough analysis J. MESSENGER ET AL., gp. ¢it., passin.
(1) In France, the right to disconnect is regulated both with reference to a
peculiar form of work — forfait en jours sur l'année — which presents a features
of time flexibility comparable to those of /avoro agile and with reference to all
the workers employed by companies where one or more trade union sec-
tions are established, generally companies employing more than 50 employ-
ees (see arts. 1.2242-17 and 1L.2121-64 of the Code du travail). In Spain, ac-
cording to art. 88 LOPD, the right to disconnect is applied to all the em-
ployees (including public employees). Finally, in Belgium the negotiation re-
garding disconnection is promoted in the context of companies of a certain
size (the ones that has to set up an Health and Safety Committee, thus nor-
mally those over 50 employees).

(%2 See, inter alios, G. DE SIMONE, Lavoro digitale ¢ subordinazione. Prime rifles-
sioni, in RGL, 2019, No. 1, I, p. 16.
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ployees may suffer from strict limitations on their possibility of
being connected to technological working tools. Simultaneously,
they are also interested in adequate protection concerning a full
disconnection during certain times in order to guarantee their
rest periods and to better manage their work-life balance.

If this is true, it is necessary to identify the specific positioning
of this chosen connection time in the context of a regulation
that is traditionally based on a binary distinction between work-
ing time and rest periods.

In this context, the proposed interpretation of the right to dis-
connect can establish a period of rest preserved by the risk of
spillovers. In addition, and even more relevant in systematic
terms, the interpretation can serve to bring out the productive
nature of moments that do not fall within the concept of work-
ing time — if not eventually and for specific and limited portions
— but anyway produce a utility for the employer (°3). Among this
time, which is useful for the production, it can be included the
time spent by the employee in (at least potential) virtual connec-
tion with co-workers and managers of the company and, more
generally, with work, outside working time. This time of poten-
tial availability — which somehow recalls an on-call time that, ab-
sent regulation by the law, is regulated in Italy by collective
agreements (°4) — is a time that has an economic value for the

(%3) According to V. BAVARO, Tesi sullo statuto ginridico del tempo nel rapporto di
lavoro subordinate, in B. VENEZIANL, V. BAVARO (eds.), Le dimensioni giuridiche
dei tempi del lavoro, Cacucci, 2009, pp. 22-23, “The time needed for produc-
tion, the time that satisfies the creditor’s organizational interest, that is, the
time that produces economic value and economic utility (Zempo-lavoro), is not
only the actual working time (fempo-orario)”.

(*) Notably the treatment of on-call time has been one of the most recur-
ring issues in the CJEU case law and one of the most disputed by Member
States. See, recently, CJEU 21 February 2018, il de Nivelles v. Rudy Mat-
zak, Case C-518/15, containing references to legal precedents and, lately,
the decisions in Cases C-344/19 and C-580/19 of 9 March 2021. For an
overview of case law concerning on-call see also T. NOWAK, gp. ¢t.
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employer since it permits a better functioning of the work or-
ganization.

Considering this broader notion of ‘productive time’ (‘Zempo la-
voro’ in Bavaro’s terms) and, as a consequence, a stricter notion
of rests (non-working time, ze., “Zempo del non lavors’) can lead,
thanks to the implementation of the right to disconnect, to re-
establish rest periods as “personal time free from the ties of
production/subordination” (¢%) in accordance with the new re-
ality of work characterized by the “/aisse électronigue (electronic
leash) (°¢). In the meantime, it could serve to recognize the eco-
nomic value of this time of potential availability. It cannot be
treated as working time nor as rest periods, so there should be
room to determine the value of this time of connection in terms
of a percentage of a working hour and according to the econom-
ic assessment recognized in the productive sector of reference.

Obviously, this kind of interpretation of the right to disconnect
and of its role in a new system of working time regulation
should be promoted by adequate legislative reform in order to
be enforced. While this room for innovation can already be en-
visioned, it cannot be left to the parties (even if collective parties
through collective agreements) to determine such an important
revision concerning how time should be considered in the con-
text of the employment relationship. As said, these (individual
and collective parties) should instead be left with the concrete
implementation an updated legal framework since they better
know the specific features and characteristics of the sector or
employment relationship.

(%%) See V. BAVARO, 0p. cit.

(66 Already in 2002, C. RADE, Nowvelle technologies de Iinformation et de la com-
munication et nouvelles formes de subordination, in DS, 2002, No. 1, p. 29, identi-
fied the constant connectivity to work due to ICTs as one of the “nouvelle
forms de subordination” (new forms of subordination).
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Moreover, this kind of revision cannot be efficient if it does not
consider the role that should be recognized to the notion of
workload. Moreover, this is especially valid in the context of
working anytime, anywhere and with reference to work performanc-
es organized into phases, working cycles and objectives, where
the measurement of the working hours proves to be particularly
hard. The respect of working time limitation and rest periods
cannot be effective, even when the right to disconnect is applied
to the employment relationship, if the workload is not coherent
with the working hours agreed in the contract of employment
(°7). In this case, no intellectual disconnection from work is pos-
sible even if a connection with co-workers and managers is not
in place (%%). For this reason, effective mechanism to determine,
monitor and, eventually, revise the workload according to the
working hours agreed should be put in place and they should be
regarded as one of the preconditions for the implementation of
the right to rest and the right to disconnect (%%).

4. Conclusions

The paper deepened the new features of working time in the
Fourth Industrial Revolution starting from the analysis of work-
ing time regulation in /avoro agile. Taking this form of work char-
acterized both by spatial and time flexibility as a case study, it
was possible to question how regulation can address the draw-
backs of constant connectivity and how it can promote autono-
my in the management of time positive for the employee. In so

(¢7y See C. MATHIEU, op. cit., and L. MOREL, Le droit d la déconnexion en droit
[frangais. La question de effectivité du droit an repos a lére du numérigne, in 1L
2017, No. 2, pp. 12-16.

(%8) See J.-E. RAY, Grande accélération et droit a la déconnexion, in DS, 2016, No.
11, pp. 916-917.

(%) See L. MOREL, gp. ¢it. It is by no chance that, as already said supra, note
11, the same law introducing the right to disconnect in France, also pays a
specific attention to a reconceptualization of the notion of workload.
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doing, it was acknowledged that a distinction between working
and non-working time is still needed. In this direction, even if
with some incoherencies, the choice of the Italian legislator to
establish the application to /avoro agile of the limitations to work-
ing hours and the duty to respect rest periods and breaks as reg-
ulated for the standard employee should be welcomed. While it
can seem to be an out-dated model if compared to incisive der-
ogations granted by law in the case of teleworking (supra, § 2.1),
this regulation could be made compatible with the flexibility re-
quired by the new world of work and in the meantime preserve
from the perverse effects of the always-on culture. To this end,
the Italian legislator, following the French example, decided to
introduce the so-called right to disconnect, a right that should be
intended as linked to different, though intertwined purposes: the
protection of employees’ health and safety and the safeguard of
his private life (supra, § 2.2).

Against this backdrop, building on the traditional notions rele-
vant for working time regulation, it has been possible to demon-
strate that the right to disconnect is neither a duplication of the
traditional right to rest and, in the meantime, nor only a prohibi-
tion to contact the employee outside agreed working hours.
While it is intended to strengthen the enjoyment of the right to
rest and the respect of the employee’s private sphere, it does so
by providing a right that should be concretely implemented by
measures that better address the conditions of the sector and of
the employment relationship. Not contacting the employee out-
side working hours would not be enough if she is bond to the
project assigned because of the workload.

In this context, the analysis of the possible use of the disconnec-
tion to reach the mentioned purposes led to propose a distinc-
tion between mandatory disconnection and flexible disconnec-
tion/employee-managed connection. This distinction seems to
be useful in order to establish some period in the day character-
ized by clear boundaries, but also to enable, according to the
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wills of employees and the agreement with the employer, the
creation of a moment of chosen connection (connexion choisie)

(supra, § 2.3).

Moving the reasoning to the systematic level, this interpretation
of the right to disconnect has been tested in the context of
working time regulation also outside the specific form of work.
By doing this, it was possible to individuate interesting effects of
the adoption of such an interpretation to better understand the
nature of time in the new world of work. Framing the time of
connection to work as a useful time to the production though
different from working time could serve to recognize a specific
evaluation of this time both for the protection of employees’
health and safety and for the economic value it produces (§ 3).

Notwithstanding the possible positive outcomes envisioned for
the proposed interpretation of time in the Fourth Industrial
Revolution, it has to be said that in the practice of employment
and industrial relations, the problems of this pattern of evolu-
tion of working time can be difficult to see, except for few
agreements stipulated in France, not by chance, the country
where the right to disconnect was born. While a thorough re-
form of working time regulation has proved to be particularly
difficult both at the European and national level, this interpreta-
tion of working time can be promoted by an adaptation of exist-
ing rules since it requires a revision and not the renounce to the
distinction between time for production purposes and the one
exclusively devoted to personal life.






Chapter III.
PLATFORM WORK

1. Health and Safety Legislation: Scope of Application in
the context of the Gig Economy and Covid-19

The Covid-19 emergency has led some of the most affected
countries to deal with the shortcomings of legislation protecting
essential workers, who often fall outside the scope of health and
safety regulations covering salaried employees. National and in-
ternational labour law scholars are aware of these shortcomings,
which have become more evident when new ways of working
and organiational models became mainstream thanks to techno-
logical innovation. In Italy, this issue has come to the fore in re-
lation to riders and to some rulings that considered their work-
ing conditions. This state of affairs helped to understand the ef-
fectiveness of the protection included in the 2019 reform as re-
gards platform workers. These decisions have granted some
rights to platform workers engaged in food delivery. Now they
are covered by the provisions applying to salaried employees laid
down in art. 2, § 1, of Legislative Decree No. 81/2015 and also
by Chapter V-bis of the same Legislative Decree (art. 47-septies)
(1), to which explicit reference has been made (?). Furthermore,

(") On the decisions by the Court of Florence (dated 1° April 2020, which
was followed by the ordinance issued by the Court of Florence on 5 May
2020, n. 886) and Bologna (14 April 2020), see M. BIASL, La salute ¢ la sicurez-
za dei riders al tempo del Covid-19, in DRI, 2020, No. 3, C. SPINELLI, Le nuove
tutele dei riders al vaglio della ginrisprudenza: prime indicazioni applicative, in LI
2020, No. 1, S. CARRA, Riders e dispositivi di protezione individuale: le piattaforme



86 THE PREVENTION SYSTEM AND INSURANCE COVERAGE

the Labour Inspectorate engaged in a campaign to assess the le-
gitimacy of riders” working conditions. This move led four plat-
forms (Just Eat, Foodinho (Glovo), Uber Eats Italy and Deliv-
eroo) to review the remuneration and social security contribu-
tion status of more than 60,000 riders. Some violations concern-
ing health and safety measures applying to these workers were
also reported ().

In the UK, the issue has been dealt with by case law, particularly
in relation to gig workers, though here the individuals falling
within the notion of a ‘worker’ under § 230(3)b (%) were also af-
fected by the decisions issued subsequently, which aimed at ex-
tending some safeguards to those not engaged in salaried em-
ployment (°). The ruling of the High Court of Justice (WUGB vs

devono consegnare guanti e mascherine, in ADIL.,, 2020, No. 4, 11, D. DRAETTA, I/
lavoro autonomo dei riders ai tempi del Covid-19, in RIDIL,, 2020, No. 3, II. See al-
so E. DAGNINO, DPI ¢ lavoro da piattaforma: i primi effetti della disciplina sui ri-
der?, in Boll. ADAPT, 2020, No. 16.

(3 For an overview of the prevention legislation laid down in Chapter V-bis
of Legislative Decree No. 81/2015 by Act No. 128/2020, which converted
Dectree-Law No. 101/2020, see, A. ROTA, La tutela prevenzionistica dei riders
nella legge n. 128/2019, in LI, 2020, No. 1, esp. pp. 73-79.

() See the INL Press Release, Ispettorato nazionale del lavoro: assicurate tutele del
lavoro subordinato per 60.000 riders, 24 February 2021, and the Press Release 24
February 2021 issued by the National Prosecutor Office at the Court of Mi-
lan.

(* § 230(3)b of the 1996 Employment Rights Act defines the limb (b) worker’
as “an individual who has entered into or works under [...] any other con-
tract, whether express or implied and (if it is express) whether oral or in
writing, whereby the individual undertakes to do or perform personally any
work or services for another party to the contract whose status is not by vir-
tue of the contract that of a client or customer of any profession or business
undertaking carried on by the individual”.

() See G. DAVIDOV, M. FREEDLAND, N. KOUNTOURIS, The Subjects of Ia-
bor Law: “Employees” and Other Workers, in M.W. FINKIN, G. MUNDLAK
(eds.), Comparative Labor Law, Edward Elgar, 2015, and B. GRANDI, Fazt,
categorie ¢ diritti nella definizione del lavoro dipendente tra common law e civil law,
Giappichelli, 2013.
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SSWP and Others) offers some insights, highlighting Italy’s gap as
regards OHS. This is even more so if one considers that, despite
Brexit (%), EU legislation on health and safety has played a major
role, e.g. Directive 89/391/EEC (7).

2. Legal Proceedings Initiated by the Independent Work-
ers’ Union of Great Britain

As specified in the preamble of the decision, the Independent
Workers” Union of Great Britain (IWGB) is a union represent-
ing workers in the gig economy and those performing unskilled
labour (mostly immigrants) (3), who are at significant risk of
Covid-19. Accordingly, the legal action initiated by the union to
obtain the provision of PPE (Personal Protection Equipment),
was especially welcomed by couriers and logistics workers. The
IWGB legal department, which is known for having supported
the review of gig workers” employment status (?), wanted to take
legal action against the UK government, based on the fact that it
failed to implement Framework Directive 89/391/EEC and Di-

(%) See J. KENNER, I/ potenziale impatto della Brexit sul Diritto del lavoro enropeo e
britannico, in DI.M, 2017, No. 1.

(") An analysis of the relevance of the directive is provided in M. BIAGI, Da/-
la nocivita conflittuale alla sicurezza partecipata: relazion: industriali e ambiente di lavo-
ro in Buropa verso 7/ 1992, in M. BIAGI (ed.), Tutela dell’ambiente di lavoro e diretti-
ve CEE, Maggioli, 1991.

(®) The union’s website stresses that it represents those workers that tradi-
tional employee representation has neglected. In this sense, see A. TASSI-
NARI, V. MACCARRONE, Riders on the Storm: Workplace Solidarity among Gig
Economy Couriers in Italy and the UK, in Work, Employment and Society, 2020,
Vol. 34, No. 1, pp. 42 ff., where this trade union is defined as rank-and-file
independent union.

(°) The case law discussing gig workers is investigated in V. PIETROGIO-
VANNL, LZmportanza di chiamarsi lavoratori, ossia delle Corti del Regno Unito alle
(b)rese con il lavoro a chiamata sulle piattaforme, in 1.LI, 2019, No. 1, C.
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rective 89/656/EEC concerning health and safety measures (10).
According to the trade union, the transposition of the European
health and safety directives only applies to salaried employees,
so it does not comply with the broader concept of a ‘worker’
adopted in the directives (!!). The UK government countered
the IWGB’s complaints with two arguments. Firstly, it argues
that the definition of a ‘worker’ in the directive complies with
that of an ‘employee’ in British law. Secondly, it considers that —
even if this notion could be extended to workers — the protec-
tion provided conforms to the minimum levels imposed by EU
regulations.

3. Relevant Legislation and the Parties’ Arguments

After explaining why — despite Brexit — EU law must be consid-
ered still in force when assessing compliance with national legis-
lation (1?), the decision referred to before provides an overview
of Community legislation on OHS. The starting point of the
reasoning is the provisions contained in the Treaties and art. 31
of the Charter of Fundamental Rights of the European Union
on fair and equitable working conditions, in order to define the
notion of a ‘worker’. An analysis is also provided of the most
relevant BEuropean case law, which however does not consider

(19 This is known as strategic litigation, which is useful in the context of the
gig economy thanks to the notion of a ‘worker’ and health and safety issues.
See A. CEFALIELLO, N. COUNTOURIS, Gig workers’ rights and their strategic liti-
gation, in www.socialeurope.en, 22 December 2020.

(1Y) As is known — and this is also reasserted by European case law — there is
no correspondence between the notion of a ‘worker’ used by the European
Union and that of an ‘employee’ adopted in Member States. See G. PACEL-
LA, La nozione euro-unitaria di lavoratore dipendente alla prova della gig-ecomomy: si
pronuncia la Corte di Ginstizia enropea, in 1.LI, 2020, No. 1, R.

(*?) This is being done under the 2018 European Union (Withdrawal) Act,
which extends the application of the European Communities Act until the
end of Brexit, which should end by 31 December 2020.
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the recent ruling of the Court of Justice of the European Union
(B. v. Yodel Delivery) (13) on ‘gig workers’, not even with reference
to the applicability of working time directive (Directive
2003/88/EC). Subsequently, the judgment reviewed the UK’s
health and safety regulations, before examining the arguments
put forward by the IWGB. They refer to the ‘purposive ap-
proach’, which is influencing labour law research — e.g. Guy Da-
vidov (14) — and concerns the use of the wording ““any’ worker”
rather than “employee”, the latter being found in EU Member
States legislation, providing two different interpretations. A first
approach delimits the scope of application to workers, as in-
tended in national systems, while the other makes use of the
term without considering national laws. In relation to this sec-
ond case — which is in line with Kountouris’ views (1°) — it is ar-
gued that a wider interpretation of this terminology should be
used, similar to that used in EU Treaties, though discretion is
left to each member state when defining the scope of applica-
tion. Yet this discretion should not result in an arbitrary choice,
such as that of excluding workers. The British government re-
sponded to these arguments, pointing out that three approaches
are used in Community Law when dealing with the notion of a
‘worker’. The third approach introduces a specific concept that
is different from that used in Treaties and in national legislation.
It refers to the concept of ‘an employee’ considering the word-
ing ‘employed by’ and thus the employer, who is defined as “any
natural or legal person who has entered into an employment re-
lationship with the worker and has responsibility for the enter-
ptise and/or establishment” (16). It is also argued that the differ-

(13) See Ruling C-629/19. See G. PACELLA, gp. cit., and J. ADAMS-PRASSL ET
AL., La Corte di Giustizia dell’'Ue prende tempo? L 'ordinanza Yodel e le sue (scarse)
implicazioni per il lavoro tramite piattaforma, in RGL, 2020, No. 3, 11.

(") See G. DAVIDOV, A Purposive Approach to Labour Law, Oxford University
Press, 2016.

(%) See N. KOUNTOURIS, The Concept of ‘Worker’ in Enrgpean Labonr Law:
Fragmentation, Autonomy and Scope, in IL], 2018, Vol. 47, No. 2.

(19) See Art. 3, § 1, letter b, of Directive 391/89/CE.
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ent protection provided is not discretionary, being based on
principles, reasons and objective facts. In this sense, discussions
with the European Commission over the years have not led to
any disputes.

4. 'The Court’s Decision

After investigating the background scenario, the tribunal evalu-
ated the notion of a ‘worker’, which is crucial for issuing the fi-
nal decision. The tribunal has easily dealt with the argument that
a flaw in the implementation would have been detected many
years ago (this is an old directive) and the issue that the Europe-
an Commission did not initiate any infringement procedures.
Accordingly, the focus is on the interpretation of art. 3 of the
Directive. While there exist different definitions of a ‘worker’
within the European Union, the tribunal took into consideration
the position of the UK, according to which a specific definition
is supplied. Specifically, it is the wide character of the notion
that must be taken into account. It should be noted that the text
is clear in excluding domestic workers and bringing together the
notion of an ‘employer’ and that of ‘company responsibility’. It
is stressed that the notion of a ‘worker’ as laid down in art. 3
must be understood as independent from that used in domestic
law. EU lawmakers specifically referred to this aspect (7). Ac-
cording to the tribunal, art. 3 must be applied in individual
member states, to prevent different levels of protection with re-
spect to health and safety. This should not be a restrictive intet-
pretation, since the purpose of art. 1 is to improve workers’
OHS. According to the tribunal, the reference to the employer’s
responsibility in relation to the company is not sufficient to re-
strict this interpretation, either, as this responsibility does not
exist only in case of employees. Supporting this are the decisions
of the Court of Justice of the European Union — e.g. Lawrie-Blum,

(1) See arts. 8, 10, 11 and 12 of the Directive.



PLATFORM WORK 91

Allonby, Union Syndicale, Fenoll, Syndicatul Familia Constanta, Rubr-
landklinif — but also art. 31 of the Charter of Nice on fair and
just working conditions. Consequently, the transposition of the
directive is not effective since it has limited its scope of applica-
tion to employees. Consequently, it is necessary to consider
whether the safeguards for workers are sufficient to meet the
minimum protection requirements laid down by the directives.
According to the applicants, the provisions of arts. 5, § 1, 6, § 1,
and 8, §§ 4 and 5, of Directive 89/391/EEC and art. 3 of Di-
rective 89/656/EEC have not been implemented adequately.
Conversely, the government considers the first two provisions
referred to, eg “the employer is obliged to ensure workers’
OHS” and “the employer shall take the necessary measures to
protect workers’ ensuring health and safety, including the pre-
vention of occupational risks, information and training, as well
as organization and the necessary means”. In so doing, it argues
that they would be implemented through obligations to protect
the health and safety of those who are not workers of the com-
pany, with respect to work-related risks, in general, and especial-
ly when they operate in contexts which are relevant for the
company, which are included in the risk assessment laid down in
secondary legislation (18). In this sense, the tribunal pointed out
that the extension of this protection to the worker should be
considered sufficient to meet the levels of protection established
by the directives. With regard to art. 8, §§ 4 and 5 — z.e. workers’
protection in case of serious and immediate danger — the UK
government focuses on protected disclosure, ze. the guarantees
provided with respect to whistle-blowing activities that also cov-
er the reporting of situations of danger to people’s health and
the violation of legal obligations (1). With respect to this provi-

(*8) See §§ 2, 3 and 4 of the Health and Safety at Work Act of 1974 and the
Regulation 3 of the Management of Health and Safety of Work Regulations
of 1999, some provisions of the Workplace Regulations of 1992, the Work
Equipment Regulations of 1998 and the Carriage Regulations of 2009.

(1) ¢f § 47B, Employment Rights Act of 1996.
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sion, the tribunal draws on the argument of the claimant, argu-
ing that there is no correspondence between the protection of
the “individual reporting crimes or irregularities” (?°) and the
guarantees of art. 8. Finally, in relation to art. 3 of the Directive
on Personal Protective Equipment (PPE), protection is limited
to employees and that, even if some mechanisms could prevent
employers from behaving differently, there is no obligation in
English legislation as regards the provision of PPE to workers.
Consequently, as regards the transposition into British law of
art. 3 of Directive 89/656/EEC it cannot be said to be in con-
formity with EU law, depriving workers of their protection.

5. More than an Idea: Is It Possible to Provide Excep-
tions to OHS Protection when It Comes to Workers
whose Activity is Organised by the Employer?

Compared to the UK, the Italian OHS legislation contained in
Legislative Decree No. 81/2008 features higher levels of univer-
salism as regards protection (), up to a point that scholars have
argued that it does more than merely transposing EU laws (?2).
This is so also because protection also applies to quasi-
subordinate employment — through Legislative Decree No.
276/2003 (¥) — so it is more inclusive than the framework sup-

(3% This is how ‘whistleblower’ is referred to in national legislation (¢f Act
No. 179/2017, see S.M. CORSO, Segnalazione di illeciti e organizzazioni di lavoro.
Pubblico e privato nella disciplina del whistleblowing, Giappichelli, 2020).

(?Y) See P. PASCUCCL, Dapo la legge n. 123 del 2007. Titolo I del d.lgs. 9 aprile
2008, n. 81 in materia di tutela della salute e della sicurezza nei lnoghi di lavoro, Wor-
king Paper CSDLE “Massimo D’Antona” — I'T, 2008, No. 73, p. 32.

(%) See A. DELOGU, La definizione di lavoratore in materia di salute ¢ sicurezza:
dall'universalita della tutela ai nnovi bisogni di tutela, in Diritto della Sicurezza sul La-
voro, 2020, No. 1.

(%) See M. TIRABOSCHI, Campo di applicazione ¢ tipologie contrattuali, in M. T1-
RABOSCHI, L. FANTINI (eds.), I/ Testo Unico della salute e sicurezza sul lavoro dopo
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plied by the UK. Yet besides failing to consider quasi-
subordinate work (>¥) (*%) — it may be interesting to look at the
application of this notion of a ‘worker’ within internal legislation
and its possible consequences. In this context, what matters is
not only the difference in terms of protections between salaried
and self-employed workers, with the latter being more exposed
to risks due to their status under art. 2222 of Civil Code (?%). The
characteristics of quasi-subordinate work might lead to extend
the reasoning of the British Court to three forms of employ-
ment governed by art. 2, § 1, of Legislative Decree No. 81/2015.
This is so because they can be equated to legislation regulating
‘limb (b) workers’, as far as protection is concerned (¥7). A cru-
cial difference is the ‘exclusive’ personal nature of limb workers’
activity as compared to the ‘predominantly’ personal nature of
work governed by art. 2, § 1, of Legislative Decree No. 81/2015,
as amended by Act No. 128/2020, converting Decree-Law No.
101/2020 (28). With reference to quasi-subordinate workers, the

il correttivo (d.lgs. n. 106/2009). Commentario al decreto legislativo n. 81/2008 come
modificato e integrato dal decreto legislativo n. 106/ 2009, Giuffre, 2009, p. 137.

(*Y) Idem, pp. 137-138, where reference is made to “a disappointing |...]
technical solution” which does not consider the transposition of Directive
91/383/EC concerning temporatry workers’ health and safety.

(%) See A. DELOGU, p. cit., pp. 73 ff.

(29) Lbidem.

(") On this point, much debate has taken place, especially concerning the
ambiguous interpretation provided in Court of Last Resort 24 January 2020,
No. 1663. See Lavoro Diritti Eurgpa, 2020, No. 1, and the special issue of
MGL, 2020, concerning platform workers.

(%) See F. CAPPONI, Lavoro tramite piattaforma digitale: prima lettura del d.l. n.
101/2019 convertito in /. n. 128/2019, in DRI, 2019, No. 4, M. CORTI, A.
SARTORI, I/ decreto sui «riders», in RIDL., 2020, 111, anplius, D. GAROFALO, La
prima disciplina del lavoro su piattaforma digitale, in LG, 2020, No. 1, E. ALES,
Oggetto, modalita di esecuzione e tutele del “nuovo” lavoro autonomo. Un primo commen-
to, in MGL, 2019, No. 4, A. PERULLL, I/ diritto del lavoro “oltre la subordinazio-
ne’: le collaborazioni etero-organizgate ¢ le tutele minime per i riders antonomi, Wor-
king Paper CSDLE “Massimo D’Antona” — IT, 2020, No. 410, C. PISANI,
Le nuove collaboragioni etero-organizzate, il lavoro tramite piattaforme digitali e gli indici
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question is not so much the provisions that, according to the
Court, have not been correctly implemented in British law. Ra-
ther, what matters are the effects of the application of the wide
notion of a ‘worker’ as understood by the British court with re-
spect to the protection provided to them. It should be noted
that the protection envisaged in the event of work having the
characteristic of quasi-subordinate work consists in obligations
aimed at safeguarding salaried employment, though they might
be ontologically compatible with the former (2?). However,
thanks to the exceptions provided for in art. 2, § 2, of Legislative
Decree No. 81/2015, it is not possible to extend relevant legisla-
tion to this category of workers. When applying the broad no-
tion of a ‘worker’ for the purposes of the health and safety di-
rectives adopted by the British court, doubts arise in relation to
the conformity of the protection provided with respect to the
minimum safeguards set by the EU law. Furthermore, the latter
would affect the autonomy of the social partners when opting
for derogation pursuant to art. 2, § 2, letter @, which has been a
heavily debated subject in relation to riders and the entry into
force of the collective agreement concluded by Assodelivery (30).
An agreement of this kind might not provide exceptions to the
minimum protection afforded by EU law. As quasi-subordinate
workers operate at the client’s workplace, this state of affairs will
not produce relevant differences, as collective autonomy cannot
derogate from the provision of art. 3, § 7, of Legislative Decree
No. 81/2008. In this sense, derogating from the application of
health and safety regulations is not legitimate, except in those

presuntivi della subordinazione, in ADIL., 2019, No. 6, I, and M. BARBIERI, De/a
subordinazione dei ciclofattorini, in LI, 2019, No. 2, 1.

(*¥) The ontological compatibility of legislation with the terms laid down in
art. 2, § 1, of Legislative Decree No. 81/2015 is contained in Court of Last
Resort No. 1663/2020, cit.

(%) See F. CARINCL, I/ CCNL rider del 15 settembre 2020, and P. TOSL, I/ con-
tratto Assodelivery-UGL e gli “eventi” collaterali, both in Lavoro Diritti Europa,
2020, No. 3, and M. LOMBARDI, I/ Cenl tra Assodelivery e Ugl sui riders: una «sto-
ria infinitay fra questioni contrattuali e disciplina legale, in RGL, 2020, No. 4, 1.
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cases when the minimum safeguards laid down by the directives
are ensured. Similarly, when the EU notion of a ‘worker’ applies,
the level of protection different from that not imposed by the
directive could be seen as violating Community law. As for rid-
ers, it should be noted that a limit to derogation in negotiation
(art. 2, § 2, letter a) is already found in Chapter V-/bis of Legisla-
tive Decree No. 81/2015, pursuant to which exceptions can be
made to minimum protection provided by Legislative Decree
No. 81/2015. This is so if a comprehensive interpretation of art.
47-septies is provided, which considers Legislative Decree No.
81/2008 applicable to riders who are not employees. The social
partners can engage in derogation only in relation to salaried
work and not self-employment, also in consideration of the fact
that some categories of workers are governed by special rules,
re. riders (31). If one opts for a restrictive interpretation, the fact
that one cannot derogate from EU legislation might lead to in-
terpret this form of quasi-subordinate work as eligible for labour
protection, moving beyond art. 2, § 1, of Legislative Decree No.
81/2015. With respect to this analysis — and in relation to the
most significant difference from the UK notion of a ‘worker’ —
making reference to ‘predominantly’ personal services might
create a divide between the concept of ‘quasi-subordinate’ work-
ers and that of a ‘worker’” as understood in EU legislation, for
the latter concerns “services provided by a ‘person™ (32). Conse-
quently, the requirement of ‘exclusive’ personality has been con-
sidered an obstacle to the applicability of this notion (*3). How-
ever, the notion of ‘predominantly personal’, “includes work
that is ‘exclusively’ one’s own” (). Therefore, if it is not possi-
ble to extend the reasoning of the British Court, option must be
examined with reference to cases in which the ‘exclusive person-

(") On this compatibility, see A. ALLAMPRESE, O. BONARDI, Salute ¢ sicurez-
za del lavoro nella logistica, in RGL, 2020, No. 3, pp. 446-447.

(®) See A. PERULLL, gp. cit., 43.

(*3) See G. PACELLA, gp. cit., pp. 28-29.

(**) See A. PERULLL, ap. cit., p. 44.
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ality’ is established in the contract or takes place in practical
terms.

6. Conclusions

The analysis of IWUGB vs SSWP and Others and the insights into
the Italian system show health and safety legislation needs to be
reviewed in order to meet new working needs. This could be
done considering EU law and case law. This is a pressing issue.
While legislation has regulated the situation of platform workers,
other categories of workers need protection, particularly those
operating in the context of the gig economy. Consequently, in
order to be effective, the extension of protection based on a
broader notion of a ‘worker’ will not be sufficient, as many new
tasks today escape employer control (3%). Consequently, an ex-
tensive interpretation is the key to universal protection, though
this is not the only aspect that needs attention. art. 31 of the
Charter of Nice referred to in the ruling and the extensive la-
bour law research developed around the European Pillar of So-
cial Rights (3%), — Ze. the consultation on work in the platform
economy recently launched by the European Commission (37) —
can promote development, making sure that the characteristics
of new jobs are carefully investigated.

(*®) See A. DELOGU, op. cit., p. 77.

(%) In this sense, see S. GARBEN, The Eurgpean Pillar of Social Rights: An As-
sessment of its Meaning and Significance, in Cambridge Yearbook of European 1.egal
Studies, 2019, Vol. 21, and P. GARGIULO, I/ futuro dell'Enropa sociale: contenuto,
problemi ¢ limiti del pilastro enropeo dei diritti sociali, in La Comunita Internagionale,
2019, No. 2.

(") See the EC Press Release, Tutelare chi lavora tramite le piattaforme: la Conmis-
sione avvia la prima fase di una consultazione delle parti sociali, 24 February 2021, in
ec.enropa.en.



Chapter IV.
5G AND NEW LIVE-WORK SPACES

1. Framing the Issue

Scholars, scientists, trade unionists and business representatives
have recently debated on the advisability of adopting 5G tech-
nology to re-launch Italy’s development. This move could have
an impact on a number of aspects, such as remote working, pub-
lic services, distance learning, and the use of digital platforms for
personal needs. Much research has been conducted arguing that
the introduction of 5G can improve network infrastructure (1),
so long as the legal procedures for measuring signal intensity are
reviewed, in order to determine electromagnetic field exposure
limits (?). However, the foregoing debate is still marked by sharp
divisions. An example of this tension is the appeal launched on
13 September 2017 (3) by a number of scientists from all over
the world explaining why they are against the introduction of
5G. According to these scholars, research shows that the in-
creasing exposure to the electromagnetic fields generated by
electrical and wireless devices developed prior to 5G is detri-

(1) See D. FRANCI ET AL., An Experimental Investigation on the Impact of Duplex-
ing and Beamforming Technigues in Field Measurements of 5G Signals, in Electronics,
2020, Vol. 9, No. 2.

(® See D. FRANCI ET AL., Experimental Procedure for Fifth Generation (5G) Elec-
tromagnetic Field (EMF) Measurement and Maxcimum Power Extrapolation for Hu-
man Exposure Assessment, in Environments, 2020, Vol. 7, No. 3.

() Cf EU 5G Appeal — Scientists warn of potential serions bealth effects of 5G, in
www.jrseco.com, 31 May 2019.
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mental to living organisms. The negative effects include in-
creased risk of cancer, stress (in particular, that related to cell
phone use), harmful free radicals, genetic damage, structural and
functional changes to the reproductive system, learning deficits
and memory issues, neurological disorders, and negative conse-
quences on human well-being. Furthermore, there is growing
evidence that this situation might affect both plants and animals.
Therefore, electromagnetic fields can only make the problem
worse, giving rise to a public health issue. The appeal referred to
above also proposes solutions to tackle the problem, eg the
adoption of measures to temporarily halt the establishment of
the 5G network until common consensus is reached by the
scholarly community on the effects of this technology on citi-
zens and on how to prevent electromagnetic fields (with the lat-
ter aspect that recalls the Resolution of the Council of Europe
No. 1815 of 27 May 2011) (#). While the scientific debate is on-
going, legal scholars seem to be uninterested in this issue, as they
are usually involved in the law-making process rather than pro-
moting prevention measures. Yet this latter activity should be
the focus of lawmakers, especially considering that philosophical
studies have stressed that we have entered a new type of society

(*) Especially with regard to the protection of children and evolving organ-
isms at greater risk of contracting degenerative diseases, the Resolution rec-
ommends that Member States carry out awareness-raising campaigns aimed
at teachers through the various Ministries (education, environment and
health), parents and pupils to inform them of the specific risks of eatly and
prolonged use of cell phones and other devices that emit microwaves. Fur-
thermore, the Resolution recommends in general and in particular that in
schools preference should be given to wired internet connections, strictly
regulating the use of cell phones by pupils on school premises. Finally, the
Resolution invites Member States to set preventive thresholds for levels of
long-term exposure to microwaves in all indoor areas, in accordance with
the precautionary principle (¢ art. 191, § 2, TFEU, ex art. 174 TEC), not
exceeding 0.6 volts per meter, and in the medium term to reduce it to 0.2
volts per meter.
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that produces wealth but also risks (°). While waiting for aware-
ness and further reflection to develop, we will see how the law
should react to technological progress (§ 4) and deal with the
ensuing issues (§ 5). The analysis will be carried out from a la-
bour law perspective (§ 3). This is so because the use of 5G con-
stitutes the starting point for modernizing the society as a whole,
so the legal dimension also plays a role, in consideration of the
risks emerging from technological changes.

2. The Lack of Legislative Measures Governing Unex-
pected Technological Issues

Prior to assessing the links between the issue at hand and labour
law, it is necessary to note that in the heated debate revolving
around 5G, lawmakers did not take a clear position or they
failed to regulate the phenomenon (¢) outright. This is so be-
cause research into 5G is in its infancy and because uncertainty
arises in relation to the way technology can improve Italy’s digi-
tal infrastructure. We are therefore faced with yet another at-

() See U. BECK, La societa del rischio. V'erso una nunova modernita, Carocci, 2013.
According to Beck, unlike the industrial society of the 20t century — where
wealth production dominated risk production — now this relationship is re-
versed. See K. SCHWAB, La quarta rivoluzione industriale, Franco Angeli, 2016,
p- 20, according to which “the required levels of management and imple-
mentation of the changes underway are still unsatisfactory, if compared with
the need to rethink our economic, social and political system to govern the
fourth industrial revolution. Consequently, both nationally and internation-
ally, the institutional infrastructure, which is essential for guiding the diffu-
sion of innovation and mitigating possible issues, is inadequate, if not com-
pletely absent”.

() F. GASPARI, Radiofrequency radiation, legislative omissions and the principle of pre-
cantion, in Diritto Pubblico Enropeo — Rassegna On-line, 2019, No. 2, stresses that
from a legal point of view, there is a risk of generating a regulatory vacuum.
In those cases in which lawmakers have laid down ad hoc provisions, the
process has been rather slow, causing discrimination between the citizens of
EU member states, in a sector featuring rapid development.
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tempt to promote the use of tools, the risks of which are not
well defined, so it is difficult to identify the responsibilities re-
sulting from possible damage (7). Legal research has referred to
this aspect as ‘technological unknown’ (8), that is, materials
whose harmfulness is suspected, though science could not de-
termine their impact on human health and the environment.

The notion of technological unknown has received little atten-
tion among legal scholars, especially labour law experts. Scien-
tific knowledge is usually referred to, which however is often
guided by certain values and views. It is for this reason that
lawmakers are repeatedly asked to intervene, in order to provide
legal and political instruments to resolve certain conflicts (?). In
this sense, leaving to science the determination of the threshold
values relating to exposure to electromagnetic fields, without
legislating on this aspect, means exposing the system to eternal
uncertainty (19).

(") In relation to these cases, some argue that there is a need to assign re-
sponsibility, even when there was an inability to fully display the effects re-
lated to a given action. So stepping up objective liability might be necessary.
See H. JONAS, Tecnica, medicina ed etica. Prassi del principio di responsabilita, Ei-
naudi, 1997, p. 40.

(® See R. COSTI, Ignoto tecnologico e rischio d'impresa, in VN.AA., I/ rischio da ignoto
tecnologico, Giuffre, 2001, pp. 49 ff., the A. rules out that ‘technological
unknown’ refers to “unknown aspects”. Rather, reference is made to con-
troversial and complex issues. Specifically, the uncertainty makes reference
to technical and technological aspects.

(?) See R. MONTINARO, D#ubbio scientifico ¢ responsabilita civile, Giuffre, 2012; N.
IRTI, E. SEVERINO, Dialogo su diritto e tecnica, Laterza, 2001.

(19) See A. VISCOMI, Amianto: precanzione, prevenzione e responsabilita, in L.
MONTUSCHI, G. INSOLERA (eds.), I/ rischio amianto. Questioni sulla responsabilita
civile e penale, Bononia University Press, 2000, pp. 46-47.
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3. 5G and Labour Law

In a recent monograph (1), two aspects have been taken into
consideration related to technological evolution, which labour
law will necessarily have to address. The first aspect concerns
the positive and negative effects of technological evolution.
While it has been possible to reduce some organizational risks,
technological innovation gives rise to new hazards for workers’
health and safety (12). The second aspect concerns the issues
covered by these provisions, especially considering the disrup-
tion caused by technological development.

As noted in the report Foresight on new and emerging occupational safe-
ty and health risks associated with digitalization by 2025, possible
sources of risk include new work equipment and business organ-
ization (13). In particular, the report points to the harmful effects
on the health and safety of workers using 5G, Wi-Fi networks,
contactless charges of ICT mobiles and the use of brain inter-
faces (14). Technology has contributed to improving the quality
of life of those in employment, to managing the complexity of
modern organizations and to overcoming risks that would have
a negative impact on the labour market (1%). However, the hy-
bridization between working and personal tools (eg laptops and
mobile phones) and the blurred boundaries between public and
private spaces — which will certainly benefit from 5G (1) — make

(11 See E. DAGNINO, Dalla fisica all'algoritmo: una prospettiva di analisi ginslavori-
stica, ADAPT University Press, 2019.

(*?) Idem, p. 117.

(13) Idem, p. 119.

(") P.M. BIANCO ET AL., Rapporto indipendente sui campi elettromagnetici e diffu-
sione del 5 G, European Consumers, ISDE, 2019, also highlight the risks due
to little information on the dangers resulting from instruments generating
electromagnetic fields.

(1) For example, during Covid-19, a significant number of employees could
carry on working remotely and safely.

(19 According to F. SEGHEZZI, La nuova grande trasformazione. Lavoro e persona
nella guarta rivoluzione industriale, ADAPT University Press, 2017, p. 138, “the
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it necessary to rethink how to assign responsibilities relating to
the management of risks resulting from the exposure to elec-
tromagnetic fields. In other words, it is important to understand
the protection granted to those affected by the production sys-
tem which is moving beyond the time and space constraints of
the nineteenth century in order to implement aggregate forms of
businesses within local ecosystems. Here, the boundaries be-
tween the workplace and the outside context are increasingly
blurred (17), and so is the dividing line between public health and
workplace safety. In this respect, reference is made to the need
to “re-assign the security obligation” (18). Specifically, the com-
pany’s physical boundaries are falling through, and this is under-
stood as a paradigm shift in legal terms (19). In this sense, the in-
troduction of rules governing remote working (Act No.
81/2011) constitutes a first attempt at institutionalizing this pro-
cess, while witnessing “a widening of the notions of ‘place’ and
‘workplace™ with all the consequences that this ensues (%).

introduction of modern technologies such as 5G [...] allows many physical
objects to be connected together, while the use of the cloud facilitates con-
sultation of and access to information outside the company. This is also a
consequence of the way Industry 4.0 has impacted business structure and
the ability to develop relationships with the outside world. Accessing infor-
mation remotely could reduce time and space constraints. Furthermore, it
would contribute to blurring the dividing line between the company and the
outside world which contributes to our understanding of the former as an
independent and absolute reality”.

(1) On this point, see P. TOMASSETTI, Diritto del lavoro ¢ ambiente, ADAPT
University Press, 2018, pp. 169 ff. But also p. 10, where it is stressed that “in
the shift from the factory to the surrounding area [...] everything can be de-
fined as ‘a work environment’, because everything can be a productive and
working context”.

('8) Idem, p. 183.

(1) See M. D’ANTONA, Diritto del lavoro di fine secolo: una crisi d’identita?, in G.
GHEZZI (ed.), Massimo D ’Antona. Contrattazione, rappresentativita, conflitto. Scritti
sul diritto sindacale, Ediesse, 2000, pp. 274 ff.

(3% P. TOMASSETTIL, Diritto del lavoro e ambiente, cit., p. 183, argues that, if the
physical place in which work performance takes place loses its relevance,
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On close inspection, the move away from the material dimen-
sion of the company in favour of the virtual one (*!) leads one to
confuse workers’ interest in health and safety — which is one of
the many aspects of collective interest — with that of the local
community.

In this sense, reference is no longer made to a community of
workers but to a “community of risk”, which does not have a
well-defined legal dimension, being “extremely fluid and with
moving boundaries”. For this reason, it still lacks established
representation bodies that can voice its will and ensure its pro-
tection (*).

Against this backdrop, previous negotiations would make it pos-
sible to experiment with unprecedented forms of ‘concertation’
aimed at representing the community as a whole in decision-
making. This might take place considering all the parties in-
volved, so collective interest would be sought considering poli-
cies of public interests, the impact of which affects production
and all the people in a given area (*3). In this sense, trade unions
could play a leading role, thanks to the experience developed in

“the risk factors are no longer limited to traditional ones, as they include
other organizational elements, such as working conditions and the rules
through which work and production are organized”.

(2') G. GASBARRONE, 5G, cosa cambia per il mondo del lavoro, in
www.agendadigitale.en, 18 May 2020.

(??) G. SUPPIE], I/ diritto dei lavoratori alla salubrita dell'ambiente di lavoro, in
VV.AA., Studi in memoria di Marino Offfeddu, Cedam, 1988, p. 621.

(**) Nowadays, a trend exists whereby collective bargaining is used rather
than authoritative power generating a change in the relationship between
Public Administration and the other associates, who are increasingly in-
volved in the draft and implementation of administrative decisions (see L.
BALESTRA, I/ diritto dei contratti nello specchio della contemporaneita, in RTDPC,
2017, No. 4, pp. 1127 ft.). For more information on concertation practices
where unions are involved in decision-making other than that concerning
working conditions, see G. PIGLIALARMI, La contrattazione sociale territoriale:
inquadramento ginridico del fenomeno attraverso l'analisi contrattuale, in DRI, 2019,
No. 2, pp. 713 ss.
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negotiation and representation which goes beyond labour mar-
ket issues (art. 39 of the Constitution) (?4).

The fact that the risks arising from poorly mastered technology
(e, 5G in our case) could produce consequences other than
those related to one’s health and safety can be seen in case law.
A number of decisions provide compensation to children (%5)
and housewives (%) suffering damage resulting from activities
not falling within the definition of wage labour. However, the
need to supply protection to the community — which might be
overwhelmed by technology use — by referring to labour law can
be explained with the wish to protect not only people in em-
ployment, but all individuals whose ability to generate income is
regularly challenged (?7).

We shall not forget that a working community cannot fall within
defined legal statuses with given safeguards. In this sense, while
we could argue that everything can be referred to as work — in
the sense of a “common experience, which might have different
content depending on technological development” () — not all
working practices have institutional rules which meet the needs
of those people using their physical and mental energies (¥°). For
this reason, alongside the legal order governing the labour mar-

(% ¢f. A. VALLEBONA, Lavoro e spirito, Giuffre, 2011, p. 62. For an overview
of negotiation practices carried out by trade unions not concerned with
work-related matters, see ADAPT, La contrattazione collettiva in Italia (2017).
IV Rapporto ADAPT, ADAPT University Press, 2018, pp. 93 ss., and CGIL,
SPI-CGIL, FONDAZIONE DI VITTORIO, Nono rapporto sulla contrattazione sociale
tervitoriale, 2018.

() ¢ Court of Last Resort 20 August 1977, No. 3818, in RFI, 1977, p. 61.
(3% Cf. Coutt of Last Resort 13 October 1980, No. 5484, in RFI, 1980, p. 84.
(®") See R. FABOZZL, 1/ bene “salute” tra potere organizzativo e tutele ordinamentali,
Cacucci, 2016, p. 65.

(?%) See U. PROSPERETTI, item Lavoro (fenomeno ginridico), in Enc. Dir., 1973,
Vol. XXIII, p. 328.

(*) See M. TIRABOSCHLI, Persona ¢ lavoro tra tutele e mercato. Per una nuova ontolo-
gia del lavoro nel discorso ginslavoristico, ADAPT University Press, 2019.
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ket set up by government and trade union rules, one should im-
agine the existence of emerging markets consisting of individuals
who also need protection as they too are exposed to the same
risks as those in employment (3%).

These trends could also lead one to revisit the function of the
provisions laid down in art. 2087 of the Civil Code (*!) in order
to prevent that “private economic initiative takes place in a way
that damages the safety, freedom and human dignity” of all
those who have an interest in it (32).

The concept of ‘prevention’ in health and safety (arts. 2, § 1, let-
ter 7, and 18, § 1, letter ¢, of Legislative Decree No. 81/2008)
requires the employer to provide protection not only to workers
but also to individuals not engaged in the production process
(*3), creating a link between the inside and the outside, and thus
between “workers and citizens” (34). However, as pointed out by
a leading scholar, “labour law will not save the world” since our
legal system is affected by “the original sin”: “the choice of the
capitalist system” referred to in art. 41 of the Constitution. In
other words, the company has an inevitable destiny, e.g. generat-
ing income and profits. Therefore, the protection of the worker
must be adapted to this need (3°). Consequently, the legislator’s
attitude towards 5G and more generally, technological unknown,

(% Thanks to the internet, new forms of employment (eg freelance work)
have developed for which a system of protection is yet to be propetly estab-
lished.

(Y ¢f M. PEDRAZZOLI (ed.), Danno biologico ¢ oltre. La risarcibilita dei pregiudizi
alla persona del lavoratore, Giappichelli, 1995, p. 2.

(*%) See R. FABOZZL, 1/ bene “salute” tra potere organizzativo e tutele ordinamentali,
cit., p. 48.

(*3) See P. TOMASSETTI, Diritto del lavoro e ambiente, cit., pp. 172-173.

(%) See P. TULLINI, I dilemmi del caso llva e i tormenti del giuslavorista, in lusi7,
2012, No. 3, pp. 168-169.

(®®) See the insights of Mattia Persiani, exposed dutring the XV Edition of
the Bertinoro Seminars (Bologna), Le fonti del diritto del lavoro attraverso la ginri-
sprudenza, 21-29 November 2019.
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must be constructive, especially if technology is used for creat-
ing profit.

However, it should be noted that this perspective originates
from the fact that labour law research has focused only on some
key aspects of art. 41 of the Constitution, namely: “the ac-
ceptance of a market economy system, which is the most effi-
cient one to achieve people’s value” (30) to the detriment of the
provision prohibiting it, as it conflicts with “social utility” (art.
41, second paragraph of the Constitution). For this reason,
many have cast doubts about the economic and legal sense of
this aspect (*7).

An investigation of the decisions issued by the Constitutional
Court makes it possible to identify the legal dimension behind
this criterion. In this respect, social utility is included in “those
goods that are not only considered as such by the legislator, but
which enjoy direct protection in the Constitution. They coincide
with other interests or rights ensured constitutionally, for exam-
ple, health, the environment and the right to work”. These rights
and interests call for “a limitation of economic initiative in order
to balance both elements, as pointed out in paragraph 2 of art.

(%) See R. PESSL, Valori ¢ “regole” costituzionali, Aracne, 2009, p. 10. See also
M. PERSIANI, Radici storiche e nuovi scenari del diritto del lavoro, in VV.AA., Interes-
§i ¢ tecniche nella disciplina del lavoro flessibile. Atti delle Giornate di studio di diritto del
lavoro. Pesaro-Urbino, 24-25 maggio 2002, Giuftre, 2003, pp. 629 ff.; M. PER-
SIANI, Conflitto industriale e conflitto generazionale (cinquant'anni di ginrisprudenza
costitugionale), in ADIL., 2006, No. 4-5, I, pp. 1031 ff.; M. PERSIANI, Diritto del
lavoro e autorita del punto di vista ginridico, in CI, 2000, No. 3, pp. 1252 ff.; N.
IRTL, Persona e mercato, in RDC, 1995, n. 3, 1, pp. 291 ff.; A. BALDASSARRE,
item Inigiativa economica ¢ privata, in Enc. Dir., 1971, Vol. XXI, pp. 589 ff.

() On the reasons underlying the criticisms to the wording of art. 41 of the
Constitution, see L. EINAUDI, Questo titolo terzo (breve saggio avente ad oggetto le
norme economiche della Costituzione), in A. GIORDANO (ed.), Luigi Einand:. In lode
del profitto e altri seritti, IBL Libri, 2011, pp. 131 ff. The A. argues that in order
to deny the effectiveness of the social utility criterion, it is sufficient to stress
that it neither concerns single members of society nor corresponds to the
sum of individual utilities. This is so because results cannot be measured.
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417 (38). So, the criterion of social utility limits the self-referential
understanding of ‘entrepreneurial freedom’; as the latter cannot
be separated from the context in which it takes place. On the
contrary, this requires a link with other assets that are constitu-
tionally protected, e.g. health and human dignity (*%). The need
for the ongoing balance referred to above should not lead one
to assume that social utility is a criterion for resolving the con-
flict between fundamental rights and principles. Rather, it serves
as an interpretative tool that does not allow one to draw a sepa-
ration line between the principles, summarizing them through an
“integrated and systemic synthesis [...] so that applying one im-
plies applying all competing ones” (*0).

In these terms, technological development must be taken for
granted in labour law (*1). Yet the purpose of labour law is to es-
tablish a set of safeguards supporting the people facing possible
consequences. This is so because the underlying principle of la-
bour law tells us that “what is produced, why things are pro-
duced and to whom this production is addressed” (*?) are not
important aspects. What matters is to build ‘safety nets’ by pur-
suing an ‘evolutionary process’ with the aim of responding to
the ‘fatality of accidents’ generated by technological progress
(*3). Once again, we observe that labour law can respond effec-
tively to technological progress without compromising its evolu-
tion, the well-being of those who work for it and, consequently,
that of those who enjoy the benefits. Free economic initiative
should not ignore the constraints given by the system in which it

(®®) See R. NIRO, Ar~. 41, in R. BIFULCO, A CELOTTO, M. OLIVETTI (eds.),
Commentario della Costituzione. V'olume 1. Artt. 1-54, Utet, 2000, p. 855.

(*%) See P. TOMASSETTI, Diritto del lavoro e ambiente, cit., p. 89.

(49 Lbidem.

(*1) See M. NAPOLI, L filosofia del diritto del lavoro, in P. TULLINI (ed.), 1/ Javo-
ro. Valore, significato, identita, regole, Zanichelli, 2008, p. 58, according to whom
“there is no work without an organizational system”.

(*2) Lbidem.

() Idem, p. 59.
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is performed, in order to allow individuals to deal with the nega-
tive effects deriving from the exploitation of certain technologi-
cal resources. As said, technological change calls for the need to
deal with the inadequacy of labour protection. From this point
of view, the insurance protection for work-related accidents
should be reviewed, as it hardly covers new forms of work, new
work environments and occupational diseases that develop at a
later stage and not as a direct consequence of one’s activity (art.
1 of Presidential Dectree No. 1124/1965). In this sense, case law
has undertaken to review the causal nexus concerning these cas-
es, as well as the notions of “employment litigation” (*+) and
“occupational risk” (*) in order to prevent a division between
employee protection and legislation (*°).

(**) Recently, case law has increasingly opted to ensure protection in case of
damage caused by work in a broad sense and, therefore, also in the work-
place. Cf. G. CORSALINI, Estensione della tutela Inail. Questioni controverse, in
RCP, 2016, No. 4. In spite of the need to establish a causal nexus between
one’s disease and work in order to be awarded compensation, the environ-
mental risks can also be factored in. This is so because the damage might
arise within the work environment or during work performed thereat, even
though workers were assigned to carry out dangerous tasks (Court of Last
Resort 21 November 2016, No. 23653).

(*) Court of Last Resort Ord. 5 March 2018, No. 50060, stating that “with
regard to workers’ insurance protection for occupational diseases, all physi-
cal or mental illnesses which can be attributable to work-related risks can be
indemnified, whether they concern work, work organization and work
methodology, as work involves the individual in all their dimensions. There-
fore, this includes all diseases resulting from any work activity covered by
INAIL, even when not included among the diseases or the risks listed. In
this latter case, the worker must demonstrate the causal link between the
task assigned and the disease they have been diagnosed with” (this is in line
with Court of Last Resort 17 August 2018, No. 20774; Court of Last Resort
5 March 2019, No. 6346). On this point, see also G. MARCHI, La nozione di
malattia professionale, in LG, 2018, No. 8-9, pp. 855 ff.

(*¢) In spite of the efforts made by case law, V. FILL, I/ punto sulla giurispruden-
ga in materia di occasione di lavoro e infortunio in itinere, in RCP, 2019, No. 1, p.
88, stresses that faced with “new working schemes” and “novel protection
needs”, the system of insurance coverage as laid down in the Consolidated
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4. 5G and the Protection System in the Context of Exist-
ing Legislation

While waiting for academia and lawmakers to deal with the fore-
going issues, reference can be made to some legal insights which
might be useful to tackle the impact of 5G on people’s health.
Specifically, some scholars argued that a starting point to man-
age today’s “quick industrial development” would be to refer to
the 1n51ghts provided by case law as regards asbestos (+7). At the
time, “an innovative precautionary approach” () was imple-
mented according to which the employer was given some degree
of responsibility for not having used the necessary precaution —
e.g. consulting experts — when managing the particles deriving
from potentially harmful substances (e.g. VCM). In other words,
case law identified the causal link — and thus responsibility —
through an investigation that led to consider the occurrence of
the episode as probable or merely possible. So, they prioritized
factual elements, which are used to give evidence to any possible
harmfulness (*). Today this trend is confirmed by case law that
considers the harmful nature of electromagnetic fields (*7). An-

Text of Occupational Health and Safety has been seriously challenged, as no
adjustments have been made to deal with ongoing changes.

(") See P. TULLINI, A rischio amianto?, in RIDL, 2007, No. 4, 1, pp. 453 ff.

(*8) See D. CASTRONOVO, Principio di precauzione e beni legati alla sicurezza. La
logica precanzionale come fattore espansivo del “penale” nella ginrisprudenza della Cassa-
zione, in Diritto Penale Contemporaneo, 21 July 2011, p. 3.

(#) See A. PERIN, La crisi del modello nomologico fra spiegazione e prevedibilita
dell’evento nel diritto penale. Note introduttive e questioni preliminari sul fatto tipico col-
poso, in RIDPP, 2014, No. 3, pp. 1376 ff.

(% M. TIRABOSCHLI, Esposigione a campi elettromagnetici prodotti da telefoni cellular,
malattia professionale a egiologia multifattoriale, tutele del lavoro (comment to the
judgment of the Appeal Court of Turin 13 January 2020, No. 904, and
others), in DRI, 2020, n. 2, p. 562, argues that “the tribunal fails to consider
the existence a scientific law. For the purposes and within the limits of a le-
gal assessment in terms of professional risk and damage, what matters is the
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other thesis — which is accepted by a part of case law (°!) — sug-
gests that when there is no specific law regulating the proce-
dures to be followed in the event of technological unknown, the
entrepreneur must refer to the principles of common law. Spe-
cifically, they have to consider: the entrepreneur’s technical dili-
gence, their knowledge of the organization that must be techno-
logically suitable and, whereas possible, “the criteria established
by law within a series of special cases” (2). Finally, some suggest
re-considering the contribution of procedural law, while waiting
for lawmakers to produce “a modern and clear-cut system of
definitions and compensation, in order to avoid making improp-
er decisions” (33). This is especially true in cases in which ‘in-
creasingly quick’ technological development makes it difficult
for science to provide sufficiently reliable answers (°4). In these
cases — e.g. when no specific rules are in place to deal with the
problem — the injunction system (art. 700 of the Code of Civil
Procedure) allows one to handle the problem through a preven-
tive approach, which is unrelated to that considering “compen-
sation or sanctioning mechanisms” (>).

absence of certainty and the existence of suspicions and doubts which paves
the way to possible situations”.

(1) See Court of Last Resort 2 May 2006, No. 12445, in RFI, 2006, p. 2738.
(°) See R. COSTT, Ignoto tecnologico e rischio d'impresa, cit., p. 51.

(®¥ See C. CONSOLO, I/ rischio da “ignoto tecnologico”: un campo ardno per la tutela
cantelare (seppur solo) inibitoria, in NN.AA., I/ rischio da ignoto tecnologico, cit., p. 65.
(" Idem, p. 66.

(%) Idem, p. 73. From the Authot’s point of view, the lengthy time needed to
hand down a decision, meanwhile some possible forms of electro smog
have been prevented through a protective order, may be useful so that “the
situation resolves autonomously” (p. 79), in that science takes well-defined
positions, or because lawmakers decide to regulate the matter.
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5. 5G and the Protection System in the Context of Future
Legislation

Without considering what current legislation allows in terms of
protection, there is a need for a new legal rationality that cannot
be achieved through minor amendments to existing insurance
coverage. Rather, the new system shall “protect those exposed
to occupational risks, even when the tasks assigned fall within
the traditional contractual schemes, so they are consistent with
the dynamics of transitional labour markets and the different
expressions of production in place in the context of the IV In-
dustrial Revolution” (°°). In other words, there is a need to iden-
tify a new legal rationale that strikes a balance between unavoid-
able technological innovation and the control of its effects in
terms of health and safety. Even in this case, however, a ques-
tion arises in terms of the economy and social justice, as it is
necessary to define who will bear the cost of this new balance
and how. We need to understand whether the government will
step in because the introduction of technology is the result of
collective choice, or whether the risk remains with those gener-
ating hazards (companies) which will decide to use technology,
undertaking to adopt the necessary precautions according to
current scientific knowledge. The risk is that case law attributes
the costs of the damage caused by accidents to producers — eg.
to those who can sustain and deal with them (cheapest cost
avoider) — arguing in favour of the causal link when substantiat-
ed by a reasoning of probability, thus backing the position of the
injured party in a significant way (*7).

(°%) See M. TIRABOSCHI, L'emergenza sanitaria da Covid-19 tra codici ATECO e
sistemi di relagioni industriali: nna questione di metodo, in M. TIRABOSCHI, F. SE-
GHEZZ1 (eds.), Welfare ¢ lavoro nella emergenza epidemiologica. Contributo sulla nno-
va questione sociale. 1 olume V. Le sfide per le relagioni industrials, ADAPT Univer-
sity Press, 2020.

(") See G. CALABRESI, Custo degli incidenti e responsabilita civile. Analisi economico-
ginridica, Giuffre, 2015 (but 1975).
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The search for this unity — which will also allow us to look at
progress in less fatalistic terms — will not involve criminal and
civil liability, which by definition concerns the next stage and
that, faced with scientific uncertainty, might become a useless
tool (3%). Moreover, making use of penal sanctions would mean
challenging the value of specialized legal disciplines (*°), which
were established to respond to the needs generated by capital-
istic development (labour law) (°°). To avoid this risk in an era of
impressive technological development, it is necessary to rethink
the traditional schemes of law, which is still based on old ration-
ality when calculating the consequences of our actions (°1). What
is needed is a preventive protection mechanism, which is also

(8) Y. STELLA, I/ rischio da ignoto tecnologico e il mito delle discipline, in VV.AA., 1/
rischio da ignoto tecnologico, cit., p. 4, argues that the response of the judicial sy-
stem is limited, unsatisfactory and risks creating confusion in public opinion
— generating social disruption — for the following reasons. The victims of
technological development rely on criminal proceedings to “fulfill their ex-
pectations of justice”. As this approach is based on accusations, this system
is challenged when dealing with issues “dominated by scientific uncertainty”.
So the tribunal has to acquit those facing charges, because in order to con-
demn someone one needs to be sure. In this context, there is a “lack of re-
sponse” from the Government “making people understand the rules
through which scientific uncertainty must be assessed and with respect to
which lawmaking must develop”.

(*”) Klaus Luderssen is thought to have argued that — in the event of com-
plex issues — “civil law and administrative law gives way to criminal law” (¢f.
F. STELLA, 1/ rischio da ignoto tecnologico ¢ il mito delle discipline, cit., p. 3). In this
sense, S. CHIARLONI, Intervento, in VV.AA., 1/ rischio da ignoto tecnologico, cit.,
pp. 115-116, stresses that while science and technology development calls
for protection, “lawmakers shall evaluate carefully those crimes related to
technological risks” since “specific charges are needed based on scientifical-
ly-proven risks”. The A. specifies that if lawmakers make regulatory inter-
vention dependent on the precautionary principle, the penal sanction will be
avoided as the % dubio pro dubio’ approach is used, which conflicts with the
principle of legal certainty marking penal law.

(99 See L. GAETA, Infortuni sul lavoro e responsabilita civile. Alle origini del diritto
del lavoro, ESI, 19806.

(Y See F. STELLA, 1/ rischio da ignoto tecnologico e il mito delle discipline, cit., p. 3.
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consistent with the constitutional principles governing labour-
related matters. As has been pointed out, “the constitutional
function of public intervention is not limited to removing the
needs originated as an event took place. In line with art. 38 of
the Constitution, the government is asked to prevent those
needs for which social security is granted, especially by ensuring
the right to work (art. 4 of the Constitution) and to health (art.
32 of the Constitution). Therefore, the mere provision of eco-
nomic services cannot be considered sufficient to make sure the
objectives above are achieved” (°). Thus, the insurance and so-
cial security system should be reviewed, in order to carry out “a
more frequent adjustment of the premium rate” (¢3) and ensure
that the injured party fully gets over from the accident, which is
not always the case (°4). Some attempts to innovate can be seen
in the Italian insurance system against work-related accidents, as
the tasks entrusted to Inail have significantly changed over time.
Support does not only concern economic benefits (e.g., those
awarded for temporary and permanent inability, ongoing sup-
port to survivors) but also prevention measures (consultancy,
training and information, as well as investment projects in the
field of safety in the workplace or research projects) and those
of care and re-employment (). Prevention initiatives should

(%3 See S. GIUBBONI, G. LUDOVICO, A. ROSSL, Infortuni sul lavoro e malattie
professionali, Cedam, 2014, pp. 23-24.

(93) See E. FERRO ET AL., I/ rischio assicurato: percorso per la revisione delle tariffe dei
premi Inaily in INAIL, Sfide ¢ cambiamenti per la salute e la sicurezza sul lavoro nell’era
digitale. Atti. Seminario di aggiornamento dei professionisti Contarp, Csa, Cit, 2018, p.
113.

(%) See G. CALABRESI, Costo degli incidenti e responsabilita civile. Analisi economico-
ginridica, cit., p. 65.

(%) As pointed out by G. CORSALINI, Estensione della tutela Inail. Questioni con-
troverse, cit., since 1988 Inail has been entrusted with medical-legal examina-
tions, treatment and rehabilitative healthcare. The system complies with the
constitutional principles featuring workers’ broad protection, so it has a
public connotation. Responsibilities have also increased following the entry
into force of Legislative Decree No. 38/2000, Legislative Decree No.
81/2008, as amended by Legislative Dectee No. 106/2009. See L. LA PEC-
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consider enhancing health monitoring also through occupational
doctors (°%) and other professionals who might assist in techno-
logical development (in their capacity as genuine health and safe-
ty experts) (), ensuring safe working conditions. This is so be-
cause it is at the workplace that people are more exposed to risk,
being as though work is “the most evident expression of one’s
personality” (%%). Therefore, protection must go beyond the di-
chotomy between salaried and self-employment (%), focusing on

CERELLA, 1/ festo unico dell’'assicurazione contro gli infortuni sul lavoro e le malattie
professionali a cinguanta anni dalla promulgazione. 1/ percorso evolutivo e le sue prospet-
tive, in RIMP, 2015, No. 2, L.

(%6) Some interesting ideas could come from France, where the competent
doctor plays a decisive role to tackle Covid-19, but also to promote the links
between occupational safety and public health. With the increasing exposure
of the population — particularly that in employment — to diseases that could
compromise their ability to work and to produce income, strengthening
healthcare at work helps to counter the emergence of new social inequalities.
See the report of the Inspection générale des affaires sociales edited by A.
BENSADON, P. BARBEZIEUXPER, Articulation entre santé au travail et santé pu-
bligue: une illustration au travers des maladies cardiovasculaires, 2014. See also the
materials collected by the Centre de documentation de 'lrdes, in www.irdes.fr,
section Publications par thémes, entry Santé et travail.

() In this sense, the analysis of other systems could help one to widen the
set of skills in order to modernize the preventive management of work-
related risks.

(%8) See R. FABOZZI, 1/ bene “salute” tra potere organizzativo e tutele ordinamentali,
cit., p. 42.

() As stressed by M. CINELLI, Diritto della previdenza sociale, Giappichelli,
2015, p. 493, “worker’s qualification is irrelevant. The reference to manual
work — which for a long period of time has meant that the insurance was the
preserve of workers — has for a while no longer been valid for identifying
manual work, not only because manual work is not its exclusive characteris-
tic, but above all because [...] the insurance obligation has been expressly
extended to those who are not required to carry out manual work, such as
supervisors of other people’s work or workers who find themselves operat-
ing in working environments where others use machinery or equipment.
Moreover, this protection does not refer only to workers, but also to indi-
viduals who are exposed to risk, even though they are not into an employ-
ment relationship, such as, for example, those who volunteer. This demon-
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individuals, as they continuously change employment status (7%).
Finally, we should also consider the proposal of those who look
across the pond when reviewing a system so that it can meet real
needs, according to the well-known principle of precaution ('!).
The most advanced and democratically evolved countries sug-
gest defining a two-tiered system, which is founded on coopera-
tion between an administrative body (EPA, OSHA, NIOSH in
the USA) charged with drafting prevention strategies against
risks deriving from technological development, with the Courts
monitoring the legal rationality of such studies and measures. A
system is thus developed where “regulatory administrative activi-
ty is embedded in a control system established by ordinary judi-
cial authority” enabling the tribunal to “overrule arbitrary deci-
sions and those which are not based on firm evidence” (72). Ac-
cording to research arguing in favour of this approach, the ad-

strates once again that it is incorrect to consider that the basis of protection
is the principle of professional risk”. Risk exposure concerns: “owners and
tenants of agricultural businesses; students of agtricultural education school,
who carry out theoretical or practical exercises (in addition to teachers); stu-
dents of vocational qualification or requalification courses and school yards
(in addition to instructors); family members of the employer; unemployed
persons who carry out volunteering. It also concerns prisoners and those
hospitalized in care facilities when they are engaged in work”.

(") C. SMURAGLIA, La tutela della salute del lavoratore tra principi costituzionals,
norme vigenti e prospettive di riforma, in RIDL., 1988, No. 4, 1, p. 434, points out
the relevance of preventive monitoring at work, “where new risks and new
forms of production are emerging”.

(") Understood as “a major feature of the concept of sustainable develop-
ment, that is, the type of development that tends to combine the needs of
present generations with future generations’ quality of life”, the precaution-
ary principle has been used to “build a new development model in which
the environment and health have a central role, without conflicting with
economic growth”. The objective is to “minimize risks” and “anticipate the
degree of protection when there is the possibility that collective damage may
result from a human activity” (F. DEGL’INNOCENTI, Rischio dimpresa e re-
sponsabilita civile. La tutela dell’ambiente tra prevenzione e riparazione dei danni, Fi-
renze University Press, 2013, pp. 16-17).

("®) See F. STELLA, I/ rischio da ignoto tecnologico e il mito delle discipline, cit., p. 5.
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vantage is twofold. There is a public response to the problem
without turning to the judiciary process. Furthermore, a law-
science comparison is promoted, which contributes to creating a
civic culture related to technological progress, which gives rise
to a new set of values ("}). As mentioned, the proposal seems to
come from the attempt to pursue the well-known precautionary
principle as the base for “legislative and social protection poli-
cies”. They are aimed at identifying “the modalities of undertak-
ing economic activities according to standards which are com-
patible with the overall system of protection and socio-
economic development” (74), though the practical implementa-
tions are yet to be understood (7).

(3 See F. STELLA, I/ rischio da ignoto tecnologico e il mito delle discipline, cit., p. 5,
who speaks of a “legal construction of science” which is essential to pro-
duce “a new rationality, as requested by risk society”.

(™ See P. TULLINI, A rischio amianto?, cit., p. 457.

(™) As pointed out by N.A. ASHFORD, The Legacy of the Precantionary Principle
in US Law: The Rise of Cost Benefit Analysis and Risk Assessment as Undermining
Factors in Health, Safety and Environmental Protection, in N. DE SADELEER (ed.),
Implementing the Precautionary Principle. Approaches from the Nordic Countries, the
EU and USA, Routledge, 2006, p. 361, “The history of the use of the pre-
cautionary approach in US law contrasts with that in the EU. Whereas in the
EU, the precautionary principle appears first in food safety and then moves
slowly to develop in environmental regulations and is yet to find full expres-
sion in the regulation of occupational health and safety, in the US, it begins
strongly and emphatically in worker health and safety, then in the environ-
ment, and is weakly expressed in food safety law. In fact, interpretations of
what constitutes sufficient scientific evidence and how precautionary agen-
cies should be are given their strongest expression in occupational health
and safety law, which profoundly affects the development of these consid-
erations in the environmental area”. On the critical issues resulting from the
application of the precautionary principle in a number of countries, see P.
TOMASSETTI, Diritto del lavoro ¢ ambiente, cit., pp. 157-164.
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6. Conclusions

Without claiming to be exhaustive, we can say that the promo-
tion of a digital ecosystem whose network is enhanced through
5G constitutes an example of technological unknown that legis-
lation must face, bearing in mind that today’s tools are relatively
inadequate to provide effective health protection (7). Rethinking
the legal schemes that protect the community is necessary be-
cause the risks resulting from technological unknown are
doomed to increase in the years to come (77). It should be
stressed that modern societies are making great strides with
complex technology. However, it might give rise to unavoidable
risks that have been defined as ‘normal’, because they cannot be
overcome (78). Reaching a ‘zero risk’ situation — ze. completely
safe, economic-productive systems — means attempting to
achieve a completely irrational goal, at least in legal terms. An
investigation of case law from the Court of Last Resort further
confirms this issue. This case law has been said to turn art. 2087
of the Civil Code into a rule promoting objective responsibility
(7%), particularly in order to meet the need of general protection

(%) This point was already made by P. TULLINI, A rischio amianto?, cit., pp.
463-464.

(') These issues are highlighted in A. ROTA, Stampa 3D: un nuovo rischio da
dgnoto tecnologico?, in I.II, 2015, No. 1. 3D printing can impact positively on
the environment as it reduces energy consumption, but it produces detri-
mental substances.

() See C. PERROW, Normal Accidents. Living with High-Risk Technologies, Basic
Books, 1984.

(") Reference is made to recent case law, according to which employers
should try to ensure “the best safety possible from a technological point of
view” (¢f Court of Last Resort 30 June 2016, No. 13465). This criterion has
been discussed in that some scholars consider it as the result of the precau-
tionary principle (see M. LAlL, I/ diritto della sicurezza sul lavoro tra conferme e
sviluppi, Giappichelli, 2017, p. 19). Others are of the opinion that this criteri-
on should be set aside and specific provisions should be introduced (see A.
VALLEBONA, Istituzioni di diritto del lavoro. 11. I/ rapporto di lavors, Cedam, 2015,
p. 242).
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(3%) and ensure safety. Yet it is important to highlight that some
recent rulings seem to establish that, while art. 2087 of the Civil
Code has a dynamic nature, “it does not provide an obligation
on the employer to ensure ‘zero risk’ if this is not made possible
because of the characteristics of work” (81). And this is the rea-
son why lawmakers should avoid using a sanctioning instrument
to protect those affected by the use of tools, the harmfulness of
which is uncertain. This means “that the political system cannot
bear the burden of risk” (82), thus it prefers to delegate tasks to
the legal remedy, which is based on civil and criminal law (%),
even when adapted to the needs that arise on a case-by-case ba-
sis (34). In a time in which “the demand for justice has become
more pressing, since the progress in technology and science [...]
has generated new dangers or degradation for people” (3%), the
definition of a universal system of social security might prevent
risks and technological dangers whose effects on health are still
uncertain, as in the case of 5G. Resorting to public law (8) to
deal with technological unknown also calls for a rethinking of
the funding mechanisms of the social security system, which is
faced with limited public resources and a number of stringent
requirements in terms of employment status (e.g. employee).

(89) See P. TULLINL, A rischio amianto?, cit.

(81) See Court of Last Resort 15 June 2020, No. 11546, in Boll. ADAPT,
2020, No. 25.

(82) See F. STELLA, I/ rischio da ignoto tecnologico e il mito delle discipline, cit., p. 16.
(83) See A. MANTELERO, I/ ruolo dello Stato nelle dinamiche della responsabilita civile
da danni di massa, Giappichelli, 2013, p. 220.

() A. MANTELERO, 1/ ruolo dello Stato nelle dinamiche della responsabilita civile da
danni di massa, cit., p. 221, stresses that case law aims at protecting all indivi-
duals against unknown technological risks. In doing so, it altered some legal
principles, relieving the injured party of the burden of proof. Because of the
prescriptive terms established in the case of permanent damage, awareness
has been developed of the relative nature of the causal link in the scientific
field and on the effects of its definition in legal terms.

(%) See F. DEGL’INNOCENTI, Rischio d'impresa ¢ responsabilita civile. La tutela
dell’ambiente tra prevengione e riparazgione dei danni, cit., p. 10.

(%) See P. TULLINI, A rischio amianto?, cit., p. 465.
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This state of affairs would promote innovation by reducing the
possible negative impact on society, financing the social security
system through the ‘deep pocket’ method (¥7), e.g. the provision
of progressive taxes, as in the case of the tax system. Promoting
labour law analysis on this aspect could contribute to revisiting
the rationale of this subject — which goes beyond civil liability —
as it helps individuals and production establish a new relation-
ship with progress.

(®7) See G. CALABRESI, Costo degli incidenti e responsabilita civile. Analisi economico-
ginridica, cit., p. 65.






Chapter V.
EXPOSURE TO ELECTROMAGNETIC FIELDS
GENERATED BY CELL PHONES

1. Framing the Issue

Ruling of 13 January 2020, No. 904, issued by the Appeal Court
of Turin acknowledged the existence of a causal nexus between
exposure to the electromagnetic fields produced by mobile
phones and the onset of an acoustic neuroma, which in legal
terms was referred to as “an occupational disease not classified
as originating from different factors”. The decision confirms
what had been already established in the first stage of legal pro-
ceedings (Court of Ivrea 30 March 2017, No. 96). The case con-
cerned a Telecom Italia S.p.A. employee who, for working rea-
sons, used the phone for a prolonged period, ze. from 1995 to
2010. After assessing that the disease was work-related, the Ap-
peal Court of Turin confirmed that Inail (the Italian National
Institute for Work-Related Accidents) had to pay the worker the
relevant social security pension for occupational illnesses. While
receiving considerable media coverage, the decision described
above does not constitute a novelty. Yet it confirms an interpre-
tation that is becoming established with respect to a relatively
new working tool — eg the cell phone — the risks of which are
difficult to assess in the medium and long term. The Appeal
Court of Brescia (Ruling of 10 December 2009, No. 361) arrived
at the same conclusions, though giving rise to a heated debate
about the scientific assumptions made by court-appointed ex-
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perts (). A similar case was dealt with by Court of Last Resort
(Ruling 12 October 2012, No. 17438) and the Court of Florence
(Ruling 24 June 2017, No. 391), which expressed the same views
as those provided by the Court of Ivrea (?). It is necessary to
clarify that the ruling lodged by the Appeal Court of Turin and
its prior decisions do not establish a link between the use of a
cell phone and the onset of cancer. This is so because, for the
purposes of establishing the causal nexus between exposure to
the electromagnetic fields produced by cell phones and the on-
set of an oncological pathology, the acoustic neuroma (ze. the
case examined by the Appeal Court of Turin) is different from
that of the parotid gland (7e. the case discussed by the Court of

(1) See S. LAGORIO, P. VECCHIA, Una Corte italiana riconosce ['origine professiona-
le di un neurinoma del trigemino in un utilizzatore di telefoni mobili: un esempio concreto
dei complessi rapporti tra scienza e diritto, in La Medicina del Lavoro, 2011, No. 2,
and the reply by A.G. LEVIS ET AL., Telefoni mobili e tumori alla testa: la sentenza
della Corte d’Appello di Brescia — Sezione Lavoro — alla luce delle attuali conoscenze
scientifiche e della legislazione in materia, idem, 2012, No. 4.

(® See the comments made by D. CASALE, La prova del nesso di cansalita profes-
sionale per le tecnopatie non tabellate. A proposito della prima pronuncia che riconosce gli
effetti cancerogeni dei campi elettromagnetici dei telefoni cellulari (note on Appeal
Court of Brescia 22 Dicember 2009, No. 614), in ADI, 2010, No. 6, 1I; A.
VARVARESSOS, Riscontro epidemiologico e probabilita qualificata: nuove prospettive per
Laccertamento in concreto dell’elemento causale nelle ipotesi di malattie non tabellate o ad
eziologia multifattoriale, in Rivista Italiana di Medicina L egale, 2013, No. 3; A. RO-
TA, Sulla natura professionale del tumore contratto per overuse del cellulare in ambito
lavorativo (note on Court of Last Resort 12 October 2012, No. 17438), in
RIDL, 2013, No. 3, 1I; B. BANORRI, Darnni da uso del cellulare e (ir)responsabilita
del produtrore?, in RCP, 2013, No. 4; M. CERATO, M. ROMEO, Inquinamento
elettromagnetico, in P. CENDON (ed.), La prova e il quantum nel risarcimento del
danno, Utet, 2013, § 45.5; E. AL MUREDEN, Uso de/ cellulare e danni alla salute:
la responsabilita del produttore tra dannosita “tollerabile”, principio di precanzione ¢
nuovi obblight informativi (note on Court of Last Resort No. 17438/2012, cit.),
in CG, 2013, n. 3; G. BENINCASA, I/ tribunale di Ivrea qualifica come malattia pro-
[fessionale il tumore causato dall’uso scorretto del cellulare, in Boll. ADAPT, 2017, No.
18; C. PAOLINI, Danni alla salute per nso abnorme del cellulare: si tratta di tecnopatia
se sussiste il nesso causale della probabilita qualificata (note on Court of Ivrea 21
April 2017), in ADI, 2017, No. 4-5, I1.
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Cremona, see § 3). Irrespective of the different views on this as-
pect in the relevant literature (3), the rulings referred to above
concern particular professions and tasks, which feature excessive
and prolonged use of mobile phones. Furthermore, the events
took place when mobile phones were not widespread and the
adaptive power of antennas was significant, although no devices
were implemented to avoid contact with ears or the face (eg
headphones or earphones). It is certainly useful to outline (see §
2) the most recent developments in relation to 1) the risks for
workers exposed to electromagnetic fields generated by mobile
phones 2) the unlisted professional diseases related to those
risks 3) methods and techniques for establishing the causal nex-
us 4) the opportunity to grant social security benefits by Inail.
However, the analysis conducted so far — which also considers
case law and legal opinion — wants to highlight certain gaps (see
§ 3) in relation to so-called ‘technological unknown’ (see § 4),
according to which legal reasoning is only used to assess damage
and liability without any innovation regarding prevention for
workers” health and safety. This should go well beyond making
reference to current legislation. This state of affairs raises many
concerns, especially in the context of a new industrial revolution
that requires legal scholars — especially labour law academics (*)
— to consider health and safety protection in new working set-
tings, also because of the use of new technology in production
(®). Cell phone use is a much-debated issue and also attracts sig-
nificant media coverage. However, it is just the tip of the ice-

(®) See the diverging views expressed in R. MOCCALDI, A. POLICHETTI,
Mancato riconoscimento come malattia professionale di un tumore alla parotide in esposto
a campi elettromagnetici da telefoni mobili e a radiazioni ionizzanti, in Aggiornamenti di
Radioprotezione, 2016, No. 50, and A.G. LEVIS ET AL., Telefoni mobili e tumori
alla testa: ¢ tempo che i dati corretti vengano messi in evidenzga e valorigzati?, in Epide-
miologia & Prevengione, 2011, No. 3-4.

(*) See P. TULLINI, A rischio amianto?, in RIDL, 2007, n. 4, 1, p. 455, in rela-
tion to asbestos.

() See the report on Safety and Liability Implications of Artificial Intelligence, the
Internet of Things and Roboties, 19 February 2020, COM(2020)64 final.
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berg, particularly if one considers the different situations in
which workers are exposed to electromagnetic fields, which are
disregarded by labour law research and case law because of their
complexity and uncertainty (see § 3).

2. Is This an Established Stance?

In light of these considerations, it is now possible to examine
and contextualize the reasoning of the Appeal Court of Turin.
Some key passages and the legal arguments implemented lead
one to assume that the Court has confirmed the few decisions
previously handed down on this subject in the field of labour
law, which have been commented on in specialized journals. As
we are dealing with ‘non-listed” occupational diseases (°), the
starting point should be the insights from medical research and
the scientific debate, which have divergent views on the impact
that cell phones might have on human health (7). There are
many studies on radiofrequencies that rule out the causal link
between the use of cell phones and the insurgence of brain tu-
mours. While developed in a scientific context, these analyses

(%) As far as occupational diseases are concerned, some listed diseases’ exist
in Italy, which feature a legal presumption about their work-related nature,
Z.e. they are caused by working conditions or activities. As for ‘non-listed pa-
thologies’, it is up to the worker to demonstrate the existence of the disease,
the characteristics of the work carried out that caused it and the causal nex-
us between the disease and the task. See S. GIUBBONI, G. LUDOVICO, A.
ROSSI, Infortuni sul lavoro e malattie professionali, Cedam, 2014, chap. 111, § 10,
and also M. CERBONE, I/ giudice ¢ ['Inail nell'applicazione delle norme sulle malattie
professionali, Working Paper Olympus, 2014, No. 34.

(") With regards to labour law research, an overview of the current debate
can be found in F. GOBBA, A. MODENESE, G. ZANOTTI, Effetti dei campi elet-
tromagnetici nei lavoratori professionalmente esposti: le evidenze scientifiche, le decisioni
della magistratura, in S. GOLDONI ET AL. (eds.), DBA Incontri 2017. Radiazioni
lonigzanti e non fonixganti: valutagione e protezione alla lnce della nuova normativa en-
ropea, Azienda USL di Modena, 2017, pp. 140-141 (available open access in sa-
lus.adapt.if).
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are not considered reliable by the Court, due to the conflict of
interest allegedly faced by their authors (ze. they might act as
consultants for operators or companies in the sector) or the pri-
vate nature of research funds, at times provided by telephone
companies. As signalled by the Appeal Court of Turin: “[it is ev-
ident that] independent experts’ investigation and conclusions
are more reliable than those commissioned and supported by
bodies which might have an interest in the research findings |...]
Moreover, it was following a dispute filed against INAIL relating
to an occupational disease (ze. intracranial tumour) resulting
from exposure to radiofrequencies emitted by cell phones, that
the Court of Last Resort highlighted that ‘the higher reliability of
these studies — which are independent because they are not co-
financed — further back the conclusions accepted’ (see Court of
Last Resort 2012.10.12 n. 17438)” (%). Yet the absence of abso-
lute certainty in medical research on the dangers of cell phones
for people’s health does not affect the legal reasoning on em-
ployee protection, since the Court does not consider the exist-
ence of a scientific law. In order to make a proper legal assess-
ment concerning work-related risks and damage, suspicions and
doubts are taken into consideration which might pave the way
for further scenarios (?). This way, and in line with the precau-
tionary principle (see § 4), the Court can formulate an overall as-
sessment concerning the possible harmfulness of the electro-
magnetic waves emitted by cell phones and by other devices (see
§ 3). Some experiments carried out on animals and independent

(8) While falling outside our scientific knowledge, the following work is use-
ful to understand how relevant research independence and neutrality are
when it comes to the effects of the electromagnetic fields on people’s
health: A.G. LEVIS ET AL., Telefoni mobili e tumori alla testa: la sentenza della Cor-
te d’Appello di Brescia — Sezione Lavoro — alla luce delle attuali conoscenze scientifiche e
della legislazione in materia, cit., p. 313, as well as the reply by Susanna Lagorio
and Paolo Vecchia.

() See A. VISCOMI, Amianto: precauzione, prevenzione e responsabilita, in L.
MONTUSCHI, G. INSOLERA (eds.), I/ rischio amianto. Qunestioni sulla responsabilita
civile e penale, Bononia University Press, 2000, p. 54.
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studies — without alternative risk factors and considering certain
circumstances related to age and type of exposure — seem to
confirm a sufficient degree of certainty when identifying the
causal link (1%) which is used to assess the legal consequences of
this state of affairs (e.g. social security benefits that result, follow-
ing the outset of an occupational disease). The Court usually re-
fers to this situation as a ‘relative risk’ — ze. an increase in the
risk factor determined by the exposure to the allegedly patho-
genic element — using the expression “more likely than not” (11).
When dealing with the causal link in cases of co-causality and
multi-factorial events — which represents today’s situation also
because of the spread of degenerative and neoplastic diseases re-
sulting from ever-present risk factors (12) — legal causality and
the probative dimension are interconnected. In this way, “they
appear to arise from the same cause, namely an investigation
method which is used for specific cases where a logical reason-
ing cannot be applied” (13). Therefore, it is possible to consider
the causal link on the basis of surveys documented by epidemio-
logical studies related to the effects of exposure to electromag-
netic fields produced by cell phones. This should be done by

(19) See Court of Last Resort No. 17438/2012, cit., and other previous deci-
sions on the same issue. In the literature, ¢f L. ROMEO, Nesso di cansalita nelle
malattie multifattoriali, in RIMP, 2016, No. 2, 1, p. 322.

(") ¢f. Coutrt of Last Resort 27 April 2004, No. 2073, in RGL, 2005, No. 1,
II, and the comment by G. SACCONLI, La prova del nesso di causalita nelle malattie
multifattoriali: limportanza del criterio epidemiologico. For the evolution of the no-
tion of causality with special reference to the link between individual and
general causality, ¢f A. FIORL, La causalita nelle malattie professionali, in INAIL,
VT Convegno nagionale di medicina legale previdenziale. Atti, 2006, Vol. 1, pp. 36
and 42-50, where reference is made to the assessment based on the induc-
tive method and other criteria. Cf also C. SFERRA, Confronto tra malattia profes-
sionale non tabellata e malattia comune, in RIMP, 2010, No. 2, I, pp. 479-483, and
G. MANCA, Assalti e difese ai bastioni della causalita scientifica nei contributi pii re-
centi di dottrina e giurisprudenza, in RCP, 2013, No. 2.

(12) See A. DE MATTEIS, La prova della malattia multifattoriale. 1. equivoco conti-
nua, in RIMP, 2014, No. 3, 1, p. 583.

(13) See A. VARVARESSOS, gp. ¢it., p. 1559.
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taking into account the peculiarity of each case (1), even though
medical science has not defined and shared the existence of a
scientific law (13). The Appeal Court of Turin, which based its
decision on the case law of the Court of Last Resort (¢f., ex mul-
#is, Ruling 10 April 2018, No. 8773) found that “when dealing
with a ‘non-listed” occupational disease which might arise from
different factors, the work-related dimension of such disease
must be proven by the worker. This can be done in terms of
reasonable certainty. In other words, after ruling out the mere
possibility of its work-related origins, this dimension can be es-
tablished if a high degree of probability exists”. This is based on
the findings supplied by the worker and the consultants ap-
pointed by the Court (¢ Court of Last Resort No. 17438/2012,
cit., and Court of Florence No. 391/2017, cit.), also in consider-
ation of the duties performed by workers, the disease type and
degree of exposure. As clarified by the Court of Last Resort
(Ruling 24 November 2015, No. 23951), “in the event of a dis-
ease featuring multifactorial aetiology — eg. cancer — the causal
link between the disease and work cannot be simply presumed
considering theoretically-sound hypotheses, but it must be
demonstrated. This can also be done taking into account its
‘qualified probability’, which needs to be assessed considering
additional aspects through which technical consultants’ assump-
tions might be turned into legal certainties”. Barring the possibil-
ity of the work-related nature of the disease (Court of Last Re-
sort 10 February 2011, No. 3227), this can be done when certain
elements do not justity, in terms of probability, an exclusion of
the causal link between exposure to electromagnetic fields and

(9 Idem, p. 1560.

(15) See Court of Last Resort No. 9893/2000; Court of Modena No.
1430/2004; Court of Venice No. 441/2008; Court of Last Resort, Criminal
Division, No. 33285/2008; Appeal Coutrt of Milan No. 2168/2009; Court of
Last Resort No. 23676/2009; Coutt of Last Resort, Plenary Session, No.
581/2008; Court of Last Resort No. 15991/2011; Court of Last Resort No.
3227/2011.
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the onset of disease. Some degree of ‘reasonable certainty’ is suf-
ficient to establish legal causality, granting workers disability
benefits (see Court of Last Resort No. 17438/2012, cit.). On
this point, “it is not about comparing the results of a study on a
sample of clinical cases related to the pathology at hand. Rather,
it is about considering valid — even with respect to further stud-
ies — those with evaluative variables, which are relevant and al-
low a logical demonstration on the basis of a simple comparison
with the risk index used in the field” (19). In consideration of the
views of the Court of Florence (Ruling No. 391/2017, cit.), it
should also be highlighted that “the phone which is used for
personal reasons — while not being the exclusive cause of the
disease — would not rule out the causal link with work. This is so
because case law applies the provisions contained in art. 41 of
the Penal Code, according to which all events contributing to
the disease are taken into account, unless this link is affected by
a more relevant factor that gives rise to the disease in its own
right” (see Court of Last Resort 19 June 2014, No. 13954, and
Court of Last Resort 9 September 2005, No. 17959, which are
also referred to by the Court of Florence).

3. A Framework Featuring Major Shortcomings and
Marked by Uncertain Connections between Science
and Law

The insights developed so far generate a number of legal prob-
lems. One of them is the choice to refer to a consultant who
plays a major role when the Court has to consider the existence
of legal causality. The fact that the Court is called upon to make
a final decision about the issue — after considering scientific evi-

(16) In relaton to Court of Last Resort No. 17438/2012, cit., see A.
VARVARESSOS, 0p. cit., p. 1564. See also N. COGGIOLA, I/ giudice ¢ la statistica:
attivitd lavorative, esposizione all amianto ed asbestosi ovvero quando il numero di morti e
malati fa la prova nel processo, in GI, 2005, No. 6, pp. 1172-1176.
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dence and the opinion of legal consultants from both parties — is
an aspect that has received attention among legal scholars and
those in charge of legal proceedings.

The recent developments in scientific knowledge and the im-
plementation of new technologies at work which increase the
risk of work-related accidents and diseases make one wonder if
judges can be the ‘true gatekeepers’ of the reliability of technical
knowledge and carry out scientific assessments, particularly con-
sidering their education (17). While this approach might “appear
reasonable as long as the technical issues are simple and under-
standable even to a ‘layman’ like the judge”, today, doubts arise
about the advisability of tasking someone lacking medical-
scientific skills with deciding over complex issues. “How can we
believe that a judge, who perhaps before the trial had never even
heard of epidemiology |[...], can acquire such skills enabling him
to rationally settle the dispute between experts from the par-
ties?” (18). However, issues such as 1) the validity of judges’ cur-
rent selection and training process 2) the criteria for verifying
the qualifications and the ‘neutrality’ of the court-appointed
consultant 3) the scope for entrusting individuals with special-
ized skills with providing medical evaluations that are binding
for the judge fall outside the objectives of this paper (19).

(1) In relation to this terminology, see L. MASERA, Guudice ¢ perito nel processo
penale: spunti per un dibattito, in Epidemiologia & Prevenzione, 2005, No. 5-6, p.
305.

(18) 1bidem. See also M. TARUFFO, Le prove scientifiche nella recente esperienza sta-
tunitense, in RTDPC, 1996, No. 1, and E. SALOMONE, S#/la motivagione con ri-
Serimento alla consulenza tecnica d’ufficio, idem, 2002, n. 3, p. 1026. Divergent
views are expressed by B. RADOS, P. GIANNINI, La consulenza tecnica nel pro-
cesso civile, Giuffre, 2013, p. 41. See also M. BOVE, I/ sapere tecnico nel processo
cvile, in RDP, 2011, No. 6.

(1) In relation to the three issues referred to above, mention should be
made of the opportunity to combine a three-year university degree in medi-
cine with a specialization in the legal field, or vice versa. See the proposal by
L. ENRIQUES, Comze si forma un avvocato, in Lavoce.info, 26 September 2013. See
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In relation the views of the Court outlined thus far — which ap-
pear to be well established (*¥) — another issue should be stressed
that has received little attention among legal scholars: the lack of
a national database containing all decisions, even those handed
down by the Court of Last Resort. As pointed out by a source
operating in the medical field (?!), legal scholars’ perception of
case law is affected by a communication problem. Specifically,
“the media has reported only news related to decisions arguing
in favour of the existence of the causal link, though frequently
the Courts have handed down rulings supporting the reverse
view”. An awareness of the different positions taken by the
Courts might give people an overall view of the problem under
consideration. In other words, “the spread of news related only
to decisions arguing in favour of a causal nexus between EMF
exposure and cancer gives rise to a situation similar to what in
academia is called ‘publication bias’, which makes one hypothe-
sis more likely because it seems to be the only possible one” (?2).
Indeed, empirical research based on the fragmentary infor-
mation available in medical literature (*3) points to the existence

also R. RIVERSO, Dalla tutela del lavoratore alla tutela della persona. 11 profilo ogget-
tivo, in RIMP, 2015, n. 3, 1, esp. p. 416. The A. recalls that “art. 202 of the
1965 Consolidated Text on Health and Safety provides for training, which
has never been implemented, paid by Inail for the judiciary in relation to
work-related injuries”. As for the expertise of court-appointed professionals
(an issue that has been pointed out by Tribunal of Como Ord. 30 Novem-
ber 2001), ¢f R. ZANETTI, I/ sapere scientifico in tribunale, in Epidemiologia &
Prevenzione, 2005, No. 5-6, G. TRENTA, Competenze ¢ professionalita nelle consu-
lenze d'ufficio in tribunale, in La Medicina del Lavoro, 2011, No. 2, pp. 163-1606,
and F. GOBBA, A. MODENESE, G. ZANOTTI, op. ¢it., esp. p. 138. The AA.
criticize some rulings examined in the previous paragraph because the con-
clusions made by the court-appointed experts move away from the prevail-
ing views of EU case law. As for the advisability to entrust third parties with
the task of making medical evaluations, see L. MASERA, ap. ¢it., p. 300.

(?9) See C. PAOLINL, gp. cit., p. 1285.

(1) See F. GOBBA, A. MODENESE, G. ZANOTTI, p. cit., p. 138.

(2 Lbidem.

(®) See R. MOCCALDI, A. POLICHETTI, gp. cit.
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of previous Court decisions providing different views than those
emerging in labour law debate, the latter being the only ones re-
ported in labour law research. This state of affairs is sufficient to
cast doubt on the existence of a one-sided position of the Court
and to bring to the fore the relevance of court-appointed experts
and their adherence to some stances related to the links between
the exposure to EMFs produced by cell phones and the onset of
cancer, which might change depending on the sector and work
performed (?#). Furthermore, the decisions of the Courts make
no reference to most cancers that might be work-related, to oth-
er ‘non-listed” occupational diseases which might be related to
EMF exposure or to some behavioural problems which might
affect workers” wellbeing (?%). The medical literature (*0) has also
referred to EMF ‘hypersensitivity’ (27) that affects a limited share
of the population causing different effects. The most frequent
symptoms include itching and burning sensation, fatigue, tired-
ness, insomnia, nausea, headaches, heart palpitations, and diges-
tive disorders. French case law has dealt with these issues, with
reference to a worker exposed to EM waves emitted by an iso-
topic mass spectrometer. For the first time, the Administrative
Court of Cergy-Pontoise, France (Ruling 17 January 2019, No.
1608265) has acknowledged that this amounted to an occupa-
tional disease. What seems to be important — especially consid-
ering the causal link between the exposure of EMFs produced
by cell phones and the onset of cancer — are the rulings which
do not appear in the repertoire of Italian case law, ze. those
handed down by the Court of Cremona and the Court of Milan.

(% See INAIL, Tumori professionali: analisi per comparti economici, 2019.

(%) An overview of specialised literature is provided in F. GOBBA, A.
MODENESE, G. ZANOTTI, gp. it., p. 135.

(%9) See M. GRECO, Inquinamento elettromagnetico e salute fra controversie, ricerca in-
dipendente ed associazionismo. 11 caso del movimento degli elettrosensibili, in EtnoAntro-
pologia, 2016, No. 2.

(") See WORLD HEALTH ORGANIZATION, Campi elettromagnetici ¢ salute pub-
blica. Ipersensibilita ai campi magnetici, 2005, promemoria No. 296.
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The one by the Court of Cremona (Ruling 10 April 2015, No.
39) is important because it makes use of a medical methodology
for recognizing the causal link, based on a consequential assess-
ment of causality conducted through the “probability of causa-
tion” which needs established evidence, namely scientific and
statistical probability (%8).

This also explains the attempt of the worker’s defense to chal-
lenge the designation of the two experts. They were known to
adopt the foregoing methodology, which rejects the existence of
scientific evidence supporting the causal nexus between the use
of cell phones and the emergence of cancer (ze. the parotid
gland in this case). The lawyers’ request was turned down by the
Courts (Ordinance of 28 April 2014), but this aspect further un-
derlines the relevance of court-appointed experts and their sci-
entific convictions. This holds particularly true if one considers
the 40-page report submitted by them for this specific case (%%).

Another aspect of interest is the reference made to Ruling hand-
ed down by the Appeal Court of Brescia (No. 361/2009, cit.). In
keeping with the readings provided by the court-appointed ex-
perts, that ruling was not considered as relevant by the Court of
Cremona. Firstly because, it is a decision issued prior to the
evaluation released by the International Agency for Research on
Cancer (IARC) in 2011 (*%). The Agency “has classified the elec-
tromagnetic fields emitted by mobile phones as ‘possibly car-
cinogenic for human beings’ (Group 2B, IARC’s classification
system), rather than ‘carcinogenic agents for men’ (Group 1,
IARC’s classification system) or ‘likely to be carcinogenic agents’
(Group 2A of the IARC classification system)”. As is known,
Group 2B includes “agents for which there is little evidence of
carcinogenicity in humans and insufficient evidence of carcino-

(%) See R. MOCCALDI, A. POLICHETTI, gp. ¢it., p. 5.

(*) See in detail R. MOCCALDI, A. POLICHETTI, 0p. cit.

(% IARC, Non-ionizing radiation, Part 2: Radiofrequency electromagnetic fields, 2013,
p. 419 (available gpen access in salus.adapt.ir).
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genicity in experiments made on animals” (3!). Secondly because,
“evaluating causality requires that the detrimental nature of the
event be demonstrated through scientific evidence, which shall
be sought more in the scientific literature than in case law”. In
other words, according to the Court of Cremona “in order to
argue for the existence of a causal nexus between the use of
mobile phones and the tumour of the parotid gland, the scien-
tific literature should provide consolidated evidence that the use
of mobile phones might cause this tumour (ze. general evalua-
tion of the causal link and detrimental nature of the event)”. The
Court of Milan (Ruling 31 July 2018, No. 959) expressed the
same view on a worker operating as a project manager and then
as a sales manager, who made prolonged use of a mobile phone.
In this case too, reference was made to IARC’s classification sys-
tem, which is regarded as “the most comprehensive and authori-
tative study in the scientific literature on the causal link between
EMF exposure and the onset of cancer”. Also in this case, the
Court first rejected the worker’s request to challenge the court-
appointed expert (Ordinance of 18 July 2017) and then regarded
the Ruling issued by the Court of Ivrea (No. 96/2017, cit.) as
not relevant, which argued the contrary. The worker referred to
the latter one, assuming that the causal link between exposure to
EMFs generated by cell phones and the emergence of brain ne-
oplasia was yet to be demonstrated. But the Court stated that
“there was no probable connection between the two factors, ir-
respective of the degree of the exposure”. Consequently, the
worker was not granted the allowance allocated by Inail in the
event of a work-related disease. These decisions have not yet en-
tered the labour law debate dealing with the issues discussed
here. However, they are sufficient to cast doubt on the existence
of a shared view in case law on this topic. Furthermore, they
seem to constitute the tip of the iceberg in relation to discus-
sions concerning risk situations generated by EMF exposure,

(1) Idems, p. 30.
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which are starting to be dealt with in Court (3?). The Appeal
Court of Perugia (Ruling 9 January 2012, No. 473) was another
landmark decision. On that occasion, the Court denied the ex-
istence of a causal link between the EMFs generated by the an-
tenna for receiving radiofrequency signals and the cancer diag-
nosed to a worker previously operating in two telephone com-
panies, who died subsequently. In the Court’s view, there are no
“studies demonstrating that tumours in the nasal area might
originate from exposure to radiofrequencies”. In the case in
question “half of the cases reported in the world involve people
who — for occupational reasons — have inhaled dust originated
from wood and, to a lesser extent, leather. Furthermore, workets
operating in the textile sector, those tasked with smelting and
welding metals, and workers exposed to nickel, chromium and
formaldehyde dusts are also considered at risk. On the contrary,
the oncogenic nature of tobacco smoke has not been clearly
demonstrated”. In short, “as pointed out by the court-appointed
expert, there is no scientific evidence that exposure to electro-
magnetic waves can cause neoplasms (ze. the carcinoma to the
ethmoid bone in this case) which affected the claimant’s spouse,
causing her death”. In the same vein, mention should be made
of the Court of Last Resort (Ord. 11 July 2019, No. 18701),
which ruled out the link between the neoplasia diagnosed to an
Enel worker and his exposure to EMFs or to oil containing
PCB. Following the investigation and the report of the court-
appointed expert, the Appeal Court of Reggio Calabria (Ruling 8
January 2014) had already ruled out that EMF exposure was
such to cause the liver disease or the bone marrow aplasia lead-
ing to the tongue neoplasm which provoked his death. Confirm-
ing the ruling of the Appeal Court, the Court of Last Resort
stated that “this Court is not required to justify the reasons for
accepting the conclusions of the expert when no counter-
arguments are put forward by the parties or when they are not

(%) See G. CAMPURRA, [/ rischio da campi elettromagnetici negli ambienti di lavoro,
Ipsoa, 2008.
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specifically addressed. If the latter, the Court can recognize
those conclusions as justified by the investigations carried out by
the expert and the explanations contained in their report (¢f, ex
plurimis, Court of Last Resort No. 1660 of 2014; No. 25862 of
2011; No. 10688 of 2008; No. 4797 of 2007; No. 26694 of 2000;
No. 10668 of 2005). However, the flawed nature of the ruling
based on the expert’s conclusions — which is reported in the fi-
nal stage of the judicial process — can only be acknowledged
when deviating from the current medical notions. In this case,
the source shall be indicated, as shall the omissions resulting
from the further investigations according to which the medical
notions referred to should be considered when formulating a
proper diagnosis. Otherwise, censure constitutes mere diagnos-
tic dissent, which translates into an inadmissible criticism to the
Court’s views (cfr. ex multis Court of Last Resort No. 1652 of
2012; No. 569 of 2011; No. 9988 of 2009)”. The Court of Last
Resort confirms the arguments made by the Appeal Court of
Turin: “in the event of a disease — e¢,g. cancer — which can be at-
tributed to several factors, the causal link cannot be based on as-
sumptions made on technical hypotheses which are theoretically
possible. Rather, such link must be demonstrated in a specific
way, highlighting how exposure has led to the onset of the dis-
ease (see Court of Last Resort No. 23653 of 2016). For this rea-
son, the ‘qualified probability” must be demonstrated, so that a
probable assumption can translate into legal certainty (¢ Court
of Last Resort No. 9057 of 2004 and, more recently, Court of
Last Resort No. 10097 of 2015; Court of Last Resort No. 13814
of 2017)”. In the summing-up, the court-appointed experts pro-
vide two opposing views to the Appeal Court of Turin and the
Appeal Court of Reggio Calabria, which are key when assessing
the causal link.

Two other decisions — which are yet to be published — handed
down by the Court of Verona and the Court of Monza confirm
the divergence between scientific and legal analysis. In these cas-
es, the acknowledgment of the causal link between EMF expo-
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sure and cancer is still based on the expert’s opinion and the lit-
erature review provided by them. The case dealt with by the
Court of Verona (Ruling 7 June 2017, No. 293) concerned a
worker in a wastewater purification system, who performed
monitoring activities in an underground room containing cables
and transformers that generated low-frequency EMFs. Accord-
ing to the ruling, it is the expert who, following “a medical-legal
investigation, [...] comes to the conclusion that a causal link ex-
ists between exposure to low frequency electromagnetic fields
(non-ionizing radiations) and the onset of the disease. [...] Ac-
cording to the expert, it is not scientifically proven that the dis-
ease would not develop by reducing the exposure to non-
ionizing radiations. However — and depending on one’s clinical
and working history — it is possible that the applicant contracted
the disease after years of exposure. Besides being shared by the
Court, the causal link leads one to assume that the relationship
between the disease and the work carried out is fully proven, as
in this case a minimum degree of overlapping is required (unlike
a criminal investigation concerning the employer’s responsibil-

ity)”.

The Court of Verona is aware that the research carried out so
far “does not establish a certain link, but only a possible one”.
Therefore, it might be the case that “exposure to non-ionizing
radiations determines the onset of serious diseases”. The Coutt
concludes that “the next step implies examining the claimant’s
occupational exposure and clinical history. And it is the expert’s
report, along with documentary and statistical evidence, that
helps us to understand whether the claimant’s arguments can be
accepted”.

The Court of Monza came to the same conclusions in Ruling of
13 March 2019, No. 56. The case dealt with a ramp agent oper-
ating at the Linate and Malpensa airports who coordinated load-
ing, unloading and refuelling operations, so he was exposed to a
number of high-frequency devices (radio communication tools,
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weather and satellite antennas and other equipment) and other
electromagnetic waves, generated by GSM mobile phones and
personal computers, among others. Following the court-
appointed expert’s report, which was conducted considering
IARC’s classification of radiofrequency electromagnetic radia-
tions and other risk factors, the Courts established that no other
main agents could be identified causing the worker’s acoustic
neurinoma. While acknowledging the challenge related to linking
RF exposure to the onset of a tumour, the Courts accepted the
expert’s report, making reference to the previous decision of the
Appeal 